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17 POINT PLAN
“PROMISES MADE, PROMISES KEPT”



PATRICK MORRISEY’S
“PROMISES MADE, PROMISES KEPT”

Candidate Patrick Morrisey promised West Virginians that he would implement a wide-
ranging 17-point plan to reform the Office of the Attorney General and advance key
planks of his campaign platform during his first 100 days in office. With 100 days now
officially behind him, Attorney General Morrisey is pleased to report on the progress of
his plan and how, as a public officeholder, he has kept his promises to the citizens of
West Virginia.

Attorney General Morrisey believes in accountability, which is why he issued the
following progress report on the status of each of these initiatives. The following steps
have been taken to implement Attorney General Patrick Morrisey’s 17-point plan for the
first 100 days in office.

Promise 1 - Eliminate Self-Promoting Trinkets: The Attorney General’s Office will ban
the use of trinkets bearing the Attorney General’s name. This office isn’t about using
taxpayer resources for self-promotion. It’s about putting the citizens of West Virginia
first.

Actions Taken:

v On February 10, 2013, Attorney General Morrisey signed into effect his Trinket
Policy (Policy # WVAGO-001), which generally prohibits the use of public funds
for the purchase of self-promoting trinkets by the Office of the Attorney General.
The Trinket Policy targets misuse of public funds by prohibiting the purchase of
self-promoting trinkets unless the purchase is required by law or directly furthers
the mission of the Office of the Attorney General. The policy strictly prohibits the
use of the personal name or likeness of the Attorney General on any trinkets that
must be purchased.

v In the spirit of further addressing the principles behind Morrisey’s campaign
promise to eliminate self-promoting trinkets, the Attorney General also issued two
additional policies to:




v Limit the use of the Attorney General’s name or likeness on many of the
Office’s consumer education materials (Policy # WVAGO-003); and,
v Prohibit the Attorney General’s Office from using a state car in a parade.

Promise 2 - Send Settlement Monies Back to the State Legislature: Institute a policy
to return future lawsuit settlement monies back to the State Legislature and the
taxpayers.

Actions Taken:
¥ InJanuary, the Attorney General’s Office made significant changes to the language
used in its settlement agreement forms so that all monies, outside of those funds
necessary to recoup the cost of consumer protection outlays, are directed towards
the West Virginia Legislature and taxpayers.
v Just two weeks into office, the Attorney General put the Office’s new settlement
language into effect as part of a $113 million multi-state settlement with Lender
Processing Services, Inc.
¥ During the first 100 days, the Office of the Attorney General has secured hundreds
of thousands of dollars in settlement monies. As part of the Office’s new settlement
policy, none of those settlement monies are being directed to pet causes.
¥ Attorney General Patrick Morrisey worked with the Governor and members of
the West Virginia Legislature during his first 100 days in office on a landmark reform
effort (S.B. 1005) to fundamentally change the process in which the Office of the
Attorney General handles state settlement funds.
v Through his work with the Governor and members of the West Virginia
Legislature, Attorney General Morrisey has facilitated the return of millions of
dollars in state settlement funds to the Legislature from the Consumer Protection

Recovery Fund, while also securing the funding necessary to continue providing a
robust Division of Consumer Protection, Compliance & Enforcement.

Promise 3 - End Taxpayer-Funded Campaigns: Prohibit the use of broad-based office
advertising for at least six months prior to an election.

Actions Taken:
¥ On February 10, 2013, Attorney General Morrisey signed into effect his
Advertising Policy (Policy # WVAGO-002), which establishes significant guidelines
limiting the use of the Attorney General’s name or likeness in publicly funded
advertisements.
¥ Pursuant to the Advertising Policy, the Attorney General’s personal name or
likeness shall not be used or placed on broad-based advertising if the advertising




falls during an election period - which is defined as the time period between the
deadline for filing for Attorney General and the General Election.

v This policy actually goes further than Morrisey’s campaign promise, and expands
the ban on broad-based advertising from the close of the candidate filing period.

v The Attorney General also signed into effect on February 10th a policy regarding
Constituent Education Materials (Policy # WVAGO-003) to ensure that public funds
are spent only on broad-based Constituent Education Material if it directly furthers
the mission or policy of the Office of Attorney General. The policy also prohibits the
use of the Attorney General’s name or likeness on such materials unless the
inclusion is purely incidental.

Promise 4 - Use Competitive Bidding for Hiring Outside Counsel: Initiate a
competitive bidding policy for how the Office of Attorney General hires outside
counsel. When the State hires outside counsel, it should know that it is receiving high-
quality services at reasonable prices. A competitive bidding system will reduce political
influences and restore integrity to the Attorney General’s office.

Actions Taken:
v On March 20, 2013, the Attorney General approved a draft Outside Counsel Policy
(Policy # WVAGO-004) to establish the use of a competitive bidding process when
outside counsel are appointed to represent the state.
v The Attorney General’s draft policy requires a written determination prior to any
appointment of outside counsel to ensure that such appointments are both cost-
effective and in the interest of the public.
¥ Outside counsel must be appointed through a competitive bidding process, unless
certain limited circumstances apply, that requires the application of several factors
before any appointment can be made.
¥ The draft Outside Counsel Policy furthers accountability and transparency in
outside counsel hires by requiring the Office of the Attorney General to maintain
strict supervision and control of all legal matters involving outside counsel and to
post all relevant outside counsel documents to the Attorney General’s web site.
¥ The Attorney General has established a forty-five day period to seek public
comment and practical input from the public, the Office’s clients and the State. After
review of public comment, the final Outside Counsel Policy for the Office of the
Attorney General shall go into effect on July 16th.




Promise 5 - Commence Full-Scale Audit of Past Attorney General Office
Expenditures: Commence a full-scale audit to examine past expenditures and current
policies in place within the Office of Attorney General. Once the audit is complete, we
will re-prioritize resources to areas that need them the most and ensure that all
employees are acting in a manner consistent with the highest ethical standards.

Actions Taken:
v Shortly after taking office, Attorney General Morrisey and his staff began working
with the West Virginia Legislative Auditor’s Office on an audit of the Attorney
General’s Office.
¥ The Office of the Attorney General continues to work with the West Virginia
Legislative Auditor’s Office to determine whether past expenditures were spent
appropriately and in accordance with court orders and state law.

v The Office is conducting its own exhaustive review of office policies and spending
procedures to ensure that the Office of the Attorney General operates in a highly
ethical manner moving forward.

¥ The audit process is ongoing. However, the Office has already instituted internal
controls to refine the way certain expenditures are made.

Promise 6 - Collaborate with the Legislature to Enact Ethics Reforms: Work with the
Legislature and Governor to ensure that the policies described under 1, 2, 3 and 4 are
enacted by the Legislature. All future Attorneys General should abide by basic
principles of ethics and the West Virginia Constitution.

Actions Taken:
v The Attorney General’s Office worked closely with the Governor’s Office and
members of the Legislature to facilitate the introduction and passage of S.B. 1005,
landmark reform legislation that returns millions of dollars of lawsuit settlement
monies back to the Legislature and the taxpayers.
v The Attorney General’s Office worked in collaboration with members of the
House of Delegates on H.B. 3106, which would prohibit the use of public funds for
self-promotional trinkets and broad-based advertisements.
¥ The Attorney General’s draft Outside Counsel Policy was incorporated into
proposed legislation (H.B. 3110) in the House of Delegates.
¥ The Office of the Attorney General worked with members of the House of
Delegates to introduce a resolution (HJR 36) that would allow West Virginians to
amend the state Constitution to limit any person serving as Attorney General to two
consecutive terms.




v While not all of the proposed legislation passed, the Office of the Attorney
General will continue working with lawmakers to ensure that all of these important
measures are eventually passed into law.

Promise 7 - Take on the EPA: Review all existing lawsuits pending by Attorneys
General and, after consultation with the Legislature and the Governor, determine which
lawsuits against the federal government the State of West Virginia should join. The top
priority will be focusing on Environmental Protection Agency (EPA) litigation.

Actions Taken:

v On February 11, 2013, Attorney General Morrisey sent a letter to President Barack
Obama urging the President to take into account the interests of all Americans,
including the people of West Virginia, when deciding whom to nominate as the new
Environmental Protection Agency Administrator.
v In his letter to the President, Attorney General Morrisey informed President
Obama that the Office of the West Virginia Attorney General would use every tool at
its disposal to protect West Virginia’s sovereign interests and fight federal overreach
that harms the state’s way of life.
¥ As part of Attorney General Morrisey’s effort to identify potential environmental
lawsuits affecting the state, the Office of the Attorney General has conducted an
extensive review of all existing lawsuits brought by the states” attorneys general
against the EPA, including, but not limited to the following:

¥ Lawsuits challenging the EPA’s Endangerment Finding, Tailpipe Rule, and

Timing & Tailoring Rule.

v Challenges to the EPA’s “Cross-State Air Pollution Rule.”
¥ The Office also has conducted an exhaustive docket search to identify other
relevant environmental cases that may impact the state, and it has coordinated with
officials in other states to identify any pending litigation in which West Virginia
should participate.
v The Office of the Attorney General is working collaboratively with the West
Virginia Department of Environmental Protection (WV DEP) regarding several
matters that have a direct impact on the state’s economy.
v The Attorney General’s Office is currently drafting comments on several arbitrary
aspects of an EPA-proposed rule that would invalidate certain West Virginia
regulations concerning Startup, Shutdown, and Malfunction (SSM) regulations, and
have a sweeping impact on West Virginia’s energy resources.
¥ The Office of the Attorney General is working to ensure that arbitrary actions by
the federal government do not derail the King Coal Highway - a vital economic
development project in Southern West Virginia.




v Attorney General Morrisey is continuing to pursue litigation with several states
and other interested parties challenging EPA air-emissions regulations that directly
impact coal-fired power plants (State of Michigan, et al v. Environmental Protection
Agency, Court of Appeals Docket # 12-1196). The regulations in question impose
restrictive and unrealistic limits on emissions that could result in the closure of coal-
fired power plants in West Virginia, Maryland, Ohio and Pennsylvania.

¥ Currently, the Office is working closely with WV DEP to provide legal assistance
on a variety of regulatory matters to protect West Virginia’s interests where it is
potentially adverse to the federal government.

v The Attorney General’s Office also is working with several states” attorneys
general to ensure that the enormous potential for natural gas exploration in West
Virginia and similarly situated states isn’t negatively impacted by issues of federal
overreach on the part of the EPA.

Promise 8 - Create an Office of Federalism & Freedom: Establish an Office of
Federalism and Freedom to refocus some of the Office’s priorities on challenging federal
policies that have a tenuous nexus to law or the U.S. and West Virginia Constitutions.

Actions Taken:
¥ Attorney General Morrisey has initiated an informal working group of in-house
attorneys, and is actively collaborating with other states’ attorneys general, to take
action on issues of federal overreach. Attorney General Morrisey decided to
maintain this office in an informal manner, instead of creating a formal new
department, so that he could save monies and utilize the Office’s cross-cutting
expertise on a variety of substantive issues relating to federal overreach.
v On top of fulfilling other daily responsibilities related to client demands and
enforcement matters, the Office of the Attorney General has taken on a number of
matters relating to federal overreach. Those matters include:
v Joining with seven other states in a lawsuit challenging the constitutionality
of certain provisions of the Dodd-Frank Act.
¥ Joining with nineteen other states in filing a “friend of the court” brief in a
case before the United States Supreme Court on the constitutionality of a New
York statute that limits individual rights under the Second Amendment.
v Assisting the West Virginia Department of Environmental Protection on a
variety of EPA-related issues that negatively impact West Virginia’s economy.
v Actively reviewing environmental lawsuits for issues of federal overreach
that may impact the state.
¥ Continuing to pursue a multi-state challenge of the Environmental
Protection Agency’s Utility MACT Rule -- which could result in the closure of
coal-fired power plants in West Virginia -- in the United States Court of




Appeals for the District of Columbia. State of Michigan, et al v. Environmental
Protection Agency, Court of Appeals Docket # 12-1196.

¥ Joining with twelve other states in a letter asking the U.S. Department of
Health & Human Services to adopt broader religious exemptions to insurance
mandates imposed pursuant to the Affordable Care Act.

v Scrutinizing additional healthcare and religious liberty lawsuits brought by
states against the federal government within the arena of federal overreach.

v Working with other states to ensure that West Virginia’s natural gas
prospects aren’t negatively impacted by issues of federal overreach on the
part of the EPA.

Promise 9 - Hold a “Jobs Summit”: Hold a “Jobs Summit” to identify any and all
overreaching regulations that may impair business growth in the State of West Virginia.
Since the Office of Attorney General possesses the legal power to play a significant role
in the regulatory process, we should identify the regulations that are having the most
negative impact on economic growth.

Actions Taken:
¥ On April 17, 2013, Attorney General Morrisey held his Jobs Summit kickoff event
in the Lower Rotunda of the State Capitol.
v More than fifty people attended the Jobs Summit kickoff event, including elected
officials, job providers, business organizations and members of the public at large.
¥ As part of the kickoff event, Attorney General Morrisey engaged in a question &
answer session on a variety of issues related to the Jobs Summit & Listening Tour,
and also discussed the Office of the Attorney General’s plans for the concluding Jobs
Summit Finale to take place later in the year.
v Attorney General Morrisey laid out the goals of the Jobs Summit & Listening Tour,
which include:
v Identify and take steps to remove regulatory barriers that impeded job
growth in the state.
v Increase private sector employment in the state.
¥ Attract new capital and investments to the state in order to foster vibrant
manufacturing, service and construction sectors, to name just a few.
v Enhancing West Virginia's competitiveness when compared to surrounding
states.
v Improve West Virginia’s image to people and businesses located outside the
state.
v Participants at the kickoff event included the West Virginia Chamber of
Commerce, Associated Builders & Contractors - WV Chapter, West Virginia Coal




Association, and many others, who expressed their support of the goals of the
Attorney General’s Jobs Summit & Listening Tour.

v As part of the ongoing Jobs Summit & Listening Tour, Attorney General Morrisey
will be traveling across the state to meet with stakeholders to discuss ways in which
the Office of the Attorney General can help improve the state’s business climate.

Promise 10 - Address Medicaid in a Meaningful Way: Work with the Governor and

the Legislature to help address the budget shortfall facing the State’s Medicaid
Program. Through legal counseling, we will make recommendations about how the
State can meet its financial challenges, while advancing new strategies to improve
health care outcomes and lower health care costs for our State.

Actions Taken:

v Attorney General Patrick Morrisey has initiated substantive discussions with a
number of senior state officials and members of the Legislature about how to
improve the state’s Medicaid Program.

v In these discussions, Attorney General Morrisey has outlined specific ideas about
the legal mechanisms available to West Virginia to test innovative models to
reduce Medicaid costs and enhance the quality of health care received by Medicaid
beneficiaries.

v The Attorney General’s Office has offered to help the West Virginia Department of
Health & Human Resources (DHHR) submit several proposals to the Center for
Medicare and Medicaid Innovation (CMMI) to test creative ways of improving
West Virginia’s Medicaid Program.

v Based upon his discussions with DHHR, Attorney General Morrisey will seek to
establish a new memorandum of understanding with DHHR and its Inspector
General to allow the Attorney General to pursue Medicaid fraud and abuse cases
against small and medium-sized companies. The Attorney General’s Office seeks
to work collaboratively with the Inspector General’s office to help eliminate fraud,
waste and abuse wherever it exists.

Promise 11 - Crack Down on Medicaid Fraud: Crack down on Medicaid fraud by
initiating a close review of Medicaid eligibility to ensure that precious government
resources are being targeted to those who need it the most.

Actions Taken:

v Attorney General Morrisey held several meetings with the West Virginia
Department of Health & Human Resources (DHHR) to discuss ways in which the
Office of the Attorney General can work with WV DHHR and the Inspector General
to ensure that Medicaid funding is spent appropriately.



v The Attorney General and staff have started working with members of WV
DHHR on possible program integrity issues that would improve Medicaid fraud
detection and prevention, including, but not limited to, benefit enrollment and
eligibility issues.

¥ The Office of the Attorney General and WV DHHR also are looking at ways to
collaborate on Medicaid fraud and control issues from a civil perspective, so that
WV DHHR can better pursue low-dollar cases in state court.

v The Attorney General’s Office will continue to work closely with WV DHHR on
Medicaid fraud prevention issues that will hopefully save the state tens of millions
of dollars in waste and abuse.

Promise 12 - Fight Prescription Drug Abuse: Request new prosecutorial authority
from the Legislature to help pursue criminals who facilitate our prescription drug abuse
problems in West Virginia. Prescription drug abuse cuts across county lines. As such,
the Attorney General should play a far more proactive role coordinating prosecutions
across the 55 counties.

Actions Taken:
v Attorney General Morrisey has initiated a dialogue with state lawmakers to
discuss how additional prosecutorial powers would help the Office of the Attorney
General tackle prescription drug abuse in West Virginia. The Attorney General has
set forth several compelling reasons for such prosecutorial powers, which include
the ability to coordinate the state’s prosecutorial efforts related to prescription drugs.
¥ On March 11, 2013, Attorney General Morrisey joined with forty-seven other
attorneys general in a letter encouraging the U.S. Food and Drug Administration to
make generic pain pills harder to abuse. The letter highlighted the significant
dangers of prescription drug abuse, and asked the U.S. Food and Drug
Administration to take steps to ensure that generic drugs are designed with tamper-

resistant features.

v The Office of the Attorney General is partnering with the Division of Protective
Services to participate in the sixth National Prescription Drug Take-Back Day on
April 27th at the State Capitol. The event, which is spearheaded by the federal Drug
Enforcement Administration, allows for the safe collection and disposal of unused
medication in an effort to prevent potential drug abuse.

v The Office of the Attorney General is currently investigating the role that various
entities play in the prescription drug abuse epidemic and how West Virginia can
better control the supply and demand side of this terrible problem.



Promise 13 - Prosecute Election Law Fraud: Request that the Legislature clarify the
role of the Attorney General and the Secretary of State so that the Attorney General
gains authority to prosecute violations of ethics and election law fraud and that the
Attorney General plays a more proactive role in election law policy.

Actions Taken:
¥ On April 11, 2013, Attorney General Morrisey sent a letter to leadership in both
the state Senate and House of Delegates requesting that the Legislature clarify the
role that the Attorney General can play in helping the Secretary of State enforce state
election laws.
¥ The Attorney General has established the position of Public Integrity Officer
within the Office of the Attorney General to help collaborate with county
prosecutors and other state entities on corruption and election fraud cases.
v The Office of the Attorney General has been asked to provide advice and
assistance to the West Virginia Ethics Commission on several matters involving
public officials.

Promise 14 - Educate West Virginians on Healthcare: Work with the Department of
Health and Human Resources to conduct consumer education forums about the State’s
Medicaid Program, Medicare enrollment issues, and any other existing health care
programs in place.

Actions Taken:

¥ On April 18, 2013, Attorney General Morrisey partnered with the West Virginia
Department of Health and Human Resources (WV DHHR) to host the first in a
series of telephone town hall meetings aimed at educating consumers and seniors on
important issues regarding West Virginians’ rights and responsibilities on healthcare
matters.
¥ Nearly 1,700 seniors participated in the Attorney General’s telephone town hall
event, in which the Attorney General and a representative from WV DHHR
answered questions on a number of topics, including, but not limited to the
following:

v Funding for Medicare and Medicaid Services;

v Prescription Drug Coverage under Medicare Part B;

v Subsidy Programs Available for West Virginians;

v Open-enrollment for Health Care Programs;
v Attorney General Morrisey and staff have also met with WV DHHR to discuss
additional ways in which they can work together to better educate the public on
important healthcare issues.
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¥ The Attorney General’s Office will be planning additional informational sessions
in the upcoming months. As a separate matter, the Office will be sending letters
soon to the Obama administration about the problems consumers are expected to
see under the Affordable Care Act.

Promise 15 - Defend Second Amendment Rights: Accelerate state reciprocity
agreements on concealed carry permits to advance our Second Amendment protections.

Actions Taken:
¥ S.B. 369 was passed by the Legislature on April 13, 2013, and is expected to be
signed into law by the Governor. As a result of the bill’s passage, the Office of the
Attorney General is preparing to communicate with states in the coming weeks to
seek additional reciprocity agreements.
v Attorney General Morrisey’s staff worked closely with the Legislature on S.B. 369,
which will increase reciprocity rights for West Virginians and improve the ability of
the Attorney General’s Office to enter into future reciprocity agreements.
v On April 4, 2013, Attorney General Morrisey sent a letter to leadership in the
House of Delegates encouraging action on S.B. 369. Attorney General Morrisey
explained how the legislation would advance the Second Amendment protections
afforded to all West Virginians by helping eliminate existing impediments to
obtaining additional reciprocity agreements with other states.
¥ The Office of the Attorney General also has collaborated with the Legislature on
other proposed legislation to ensure that existing reciprocity agreements aren’t
negatively impacted.
v The Attorney General’s Office joined with nineteen other states in filing a “friend
of the court” brief in a case before the United States Supreme Court on the
constitutionality of a New York statute that limits individual rights under the
Second Amendment.

Promise 16 - Join Religious Liberty Lawsuits: Place West Virginia on religious liberty
lawsuits.

Actions Taken:
¥ The Office of the Attorney General has reviewed all pending lawsuits involving
states relating to the contraceptive insurance mandate imposed pursuant to the
Affordable Care Act.
¥ On March 26, 2013, Attorney General Morrisey joined with twelve other state
attorneys general in asking the U.S. Department of Health & Human Services (HHS)
to adopt broader religious exemptions to the contraceptive insurance mandate.
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v The public comment from Attorney General Morrisey and twelve other attorneys
general questions the failure of proposed federal amendments to sufficiently address
faith and conscience-based objections and for entirely ignoring the concerns of for-
profit business owners who object to providing insurance coverage for FDA-
approved contraceptive methods and sterilization procedures, including the
“morning-after pill” and the “week-after pill” as part of the Affordable Care Act.

¥ The Attorney General’s Office will be working with other attorneys general in the
near future to evaluate the response from HHS to public comment, and take
appropriate action to ensure that West Virginians’ religious liberty rights aren’t
infringed upon.

¥ The Attorney General’s Office will evaluate any response from HHS to the state’s
comments before it determines how to proceed to see whether we can avoid
litigation.

Promise 17 - Evaluate Potential Ethics Violations: After the audit referenced under
number 5 is complete and all employees within the Office are interviewed, determine
whether disciplinary action is warranted for any past behavior. We must ensure that all
employees of the Office of Attorney General follow the rule of law and abide by the
strictest ethical standards.

Actions Taken:
v Attorney General Morrisey is in the process of meeting with staff to examine any
problematic activities that have occurred in the Office of the Attorney General, and
has been cooperating with the West Virginia Legislative Auditor’s Office to address
past office issues as well.
v The Office of the Attorney General is conducting its own separate internal review,
and will release any and all final conclusions after the completion of its review.
v The Office is currently awaiting additional findings of the audit, which will also
be taken into consideration with respect to potential discipline.
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Promise 1 - Eliminate Self-Promoting Trinkets
The Attorney General’s Office will ban the use of trinkets bearing the Attorney
General’s name. This office isn’t about using taxpayer resources for self-promotion. It's

about putting the citizens of West Virginia first.

Actions Taken:

¢ On February 10, 2013, Attorney General Morrisey signed into effect his Trinket
Policy (Policy # WVAGO-001), which generally prohibits the use of public funds
for the purchase of self-promoting trinkets by the Office of the Attorney General.
The Trinket Policy targets misuse of public funds by prohibiting the purchase of
self-promoting trinkets unless the purchase is required by law or directly furthers
the mission of the Office of the Attorney General. The policy strictly prohibits the
use of the personal name or likeness of the Attorney General on any trinkets that
must be purchased.
¢ In the spirit of further addressing the principles behind Morrisey’s campaign
promise to eliminate self-promoting trinkets, the Attorney General also issued two
additional policies to:
¢ Limit the use of the Attorney General’s name or likeness on many of the
Office’s consumer education materials (Policy # WVAGO-003); and,
¢ Prohibit the Attorney General’s Office from using a state car in a parade.



WEST VIRGINIA OFFICE OF ATTORNEY GENERAL
TRINKET POLICY

L. Purpose

The purpose of this policy is to establish a guideline for the appropriate use and
purchase of trinkets bearing the name of the Office of the Attorney General.

1I. Overview

Given the growing abusive practice of elected public officials expending public monies
to purchase trinkets emblazoned with their name, it shall be the policy of this office to
eliminate such misuse of public funds, and to prohibit the placement of the personal
name of the Attorney General on such items. It shall also be the policy of this office to
limit the purchase of such items to those that are statutorily authorized or otherwise
required by law, and/or to those that directly further the mission of the Office of the

Attorney General.

III. Policy

A. No public funds may be expended for the purchase of trinkets unless it has been
expressly approved by the Attorney General.

B. The use of public funds to purchase trinkets is generally prohibited and shall
only be permitted when the expenditure of public monies is (1) statutorily
authorized or otherwise required by law and/or (2) directly furthers the mission
or policy of the Office of the Attorney General.

C. When the expenditure of public funds to purchase a trinket is permitted, the
personal name or likeness of the Attorney General shall not be used or placed
on the trinket.

D. Definitions-For purposes of this policy, the following definitions shall apply:

i, Trinket- a small tangible item, ornament, or thing of trivial value,
including, but not limited to, the following: pens, pencils, magnets, pill box
holders, key-chains, nail files, matches, piggy banks, gun locks, and bags.

ii. Statutorily authorized- a statute within the West Virginia Code or code of
' the United States of America that expressly provides or authorizes the
Office of the Attorney General of West Virginia to perform a certain
action.
iii.  Otherwise required by law- the Office of the Attorney General of West
Virginia is directed to perform a certain action by order of Court, statute,
or regulation. -




V.

VI

. For purposes of this policy, an expenditure of public funds to purchase a trinket

is deemed to “directly further the mission or policy of the Office of Attorney
General” if the primary and ovérriding purpose of the expenditure is to facilitate,
promote, or enact a mission or policy of the office and there is a direct link
between the item and the purpose of the expenditure.

. Rule of Construction. By advancing this policy, the Office does not intend to

include basic necessities of running an office under the prohibition. For
example, items such as business cards, letterhead, envelopes, or other functional
items where the inclusion of the officeholder’s name is appropriate and is not
being used to advance a wasteful purpose (or provide significant electoral value
to the officeholder) are permitted. The goal of this policy is to eliminate abuse
and save taxpayer monies, but not to eliminate basic functional tools of the
office.

References

. West Virginia Code § 6B-2-5(b)

Effective Date: February 10, 2013

Policy Number: WVAGO-001

Approved and Issued By:

/S/ PATRICK MORRISEY

Patrick Morrisey,
Attorney General of West Virginia

Date Signed: February 10, 2013.
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Attorney general sets
bar higher on ethics

The “power of incumbency” is a bedrock reality
in politics.

Once someone is elected to public office,
they enjoy certain advantages when it comes to re-
election. News coverage of their activities and public
events give them name recognition. Assisting with
funding or changes in law can help them build a base
of support with voters and special interests.

Many officeholders also find clever ways to blend
the activities of their office with self
promotion. Some of this is rather sub-
tle, and some is not.

West Virginia’s new Attorney Gen-
eral Patrick Morrisey made this a cam-
paign issue last fall, and it appears he is
going to do what he said he would do.
At a press conference last week, Mor-

THUMBS UP:
:}:;:::yto risey pledged to:
limit setfpro- B Stop producing taxpayer-funded

motion. promotional trinkets such as key

chains and magnets with his name on
them.

M Stop running ads about the activities of the attor-
ney general’s office with his name or picture'on them.

M Limit himself to two terms and propose a consti-
tutional amendment to limit future attorneys general
to two terms.

Although some residents may be unsure about the
value of term limits, we think most agree that elected
officials should not spend public tax dollars to bla-
tantly promote themselves.

At this point, Morrisey’s promise only applies to
himself and the attorney general’s office. But he is
clearly setting the bar higher for other officeholders
in West Virginia, and that is long overdue.



Promise 2 - Send Settlement Monies Back to the State Legislature

Institute a policy to return future lawsuit settlement monies back to the State
Legislature and the taxpayers.

Actions Taken:

v In January, the Attorney General’s Office made significant changes to the language
used in its settlement agreement forms so that all monies, outside of those funds
necessary to recoup the cost of consumer protection outlays, are directed towards
the West Virginia Legislature and taxpayers.

¥ Just two weeks into office, the Attorney General put the Office’s new settlement
language into effect as part of a $113 million multi-state settlement with Lender
Processing Services, Inc.

v During the first 100 days, the Office of the Attorney General has secured hundreds
of thousands of dollars in settlement monies. As part of the Office’s new settlement
policy, none of those settlement monies are being directed to pet causes.

v Attorney General Patrick Morrisey worked with the Governor and members of
the West Virginia Legislature during his first 100 days in office on a landmark reform
effort (S.B. 1005) to fundamentally change the process in which the Office of the
Attorney General handles state settlement funds.

v Through his work with the Governor and members of the West Virginia
Legislature, Attorney General Morrisey has facilitated the return of millions of
dollars in state settlement funds to the Legislature from the Consumer Protection
Recovery Fund, while also securing the funding necessary to continue providing a
robust Division of Consumer Protection, Compliance & Enforcement.



IN THE CIRCUIT COURT OF KANAWHA COUNTY WEST «V@RGINI%
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AEHA COLRTY CIRSUT COURT
STATE. OF WEST VIRGINIA
ex rel, PATRICK MORRISEY,

. Attorney General,
Plaintiff,

CASENO.: V3-C-OIb

v‘

LENDER PROCESSING SERVICES, INC.,
a Delaware Corporation; LPS DEFAULT
SOLUTIONS, INC., a Delaware Corporation, and FFR 18 2013
DOCX, LLC, a Georgia Limited Liability
Company,

Defendants. ‘

CONSENT FINAL JUDGMENT

This cause came on before the Court for entry of this Consent Final Judgment between
Plaintiff, State of West Virginia ex rel. Patrick Morrisey, Attorney General (“Attormey General”),
and Defendants Lender Processing Services, Inc., LPS Default Solutions, Inc., and DocX, LLC
(hereinafter collectively referred to as “LPS” or “Defendants™), by and through their undersigned
counsel, concerning the Attorney Gener;ﬂ's claims of violations of the West Virginia Consumer
Credit and Protection Act. W. Va, Code § 46A-1-101 et seq. Therefore, upon consideration of
the papers filed and consent of the parties hereto, it is hereby ORDERED and ADJUDGED as

follows:



L JURISDICTION

The patties agrée that this Court has subject matter jurisdictioti over this matter and
jurisdiction Gver fhe parties and agreeto the continuing jurisdiction of this Court over this matier
and the parties. The Attorney General filed a Complaint against LPS pursuant to the West
Virginia Consumer Credit-and Protection Act, W: Va. Code § 46A-1-101 ef seq.

1.1 The Parties consent to and.this: Court has ju'ﬁsdicti‘oﬁ- over the subject matfer of
this Tawsuit and over ail Parties. This Court retains jurisdiction of this Final Consent Judgment
7 udgmen.t")_ and. the Parties hereto for the: purpose of enforcing and; modifying this Judgment
and forthie pirpose of granﬁng sych'additional relief as may ‘be necessary and- appropnate

12 The terms of this. Judgment. shall be govemed by the laws of ‘the State of
West Virginia.

. 13 Entry of fhisTudgmentiis in fhe public interest and reflects a negotiated agreement

-priong the Parties.

I GENERALPROVISIONS

2.1  Agrecment:

Thie Attorhey Geneial and LPS are represented b‘y:éounsel and have agreed on-a basis for
seftlement of the matters alleged in the Complaint. The. partles agree to entry of this Jadgment
without the need-for trial, discovery in this action, of adjudication of any issue of Taw or fact.

" Defendents enfer into this-iudg’méﬁt frecly and without coeicion, “and without adriffting any
Violation of the law, Defendants acknowledge that they are able to dbide by the provisions of
this Judgment. Defendants further acknowledge that 2 violation of'this Judgment may result in

additional relief pursuant to State law.



2.2  Definitions
a. “Aitesting ‘Documents™ shall digan affidevits. aid similar sworn statenents
making various assertions relating to a mortgage loar, such-as the ownérship of the mortgage
“note and mortgage or-deed of trust, the amount of principal and interest:due, and the fees and
expenses chargeable to the borfower.
b, “Covered Conduct” shall méan LPS’ practicés relatéd to morfgage default
servicing, including” docurhent. creation, preparation, gxecution; recordation, and notarization
practices as they relate. to Mortgage Loan Documents as well as LPS’s relationships with
attotiieys representing the Servicers and othier. third parties throigh the Efféctive Date of this
Judgment..
c. “Effective. Date’ shall mean the date on which.a copy of this Judgment, duly
executed by Defendaits and by the-;;Sigxxétoxjy. Attorney General;. is-approved by and becomes 2
Judgment of the Cort:
d,  “Federal Banking Agenciés” shall mean the Board of.Goverriors of the Federal
. Reiserve. System, The Fedesal Deﬁbsit Trisutanee Corporation, The-Offie-of the Comiptroller of
. the.Gureney, and-the Qﬂi'cg'foffl.'hr'iﬁ-',S'ilpqnvisién..

€. “Tirvesfigating Aftorpeys Geieral® shall mean the Attorneys Generdl of the
‘States of Arizona, California, Connecticut,. Florida, Wlinois, Towa, Oregon, New Jersey, North
Carolina, PénnsyIVania! South Carohna, Texas, and Washington.

f «f PS* shall mean Defendants Lender Processing Services, Tne.; LPS Default
Solutions, Inc:; and DiocX, LLC, including all of their parents, subsidiaries, and divisions.

g “Mortgage Loan Doéﬁments'” ¢hall miean (i) Aftesting Documeits; D

assignmerts ‘of mortgages or deeds of trust.or notes; (ili) mortgage or deed of trust lien releases
and salisfactions; (iv) nofices of trustee sale; (v) noﬁcSS of breach or default; and {vi) other
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morigege-related documents that dre fequired for statgtory; non-judicial forwiosﬁre or
foreclosure-related documents filed with a .staté court or in connection with a federal banlauptey
proceeding.

k. “Parties” shall mean LPS aiid the Signatory Attorney Génerai.

i #Servicer” ‘shall mean. dny resideritial mortgage loan sérvichiig entity to-which
LPS provides fechnology and/or other services relating to merfgages in default.

Jr “Sienatory Attorney General” shall méan the Afforngy Geieral’ of West
Virgifiia, or his/her authorized designee; who hasagieed to this Judgment.

23  Stipulated Facts

The: Investigating, Attornays General conducted, investigations regarding certafh biisiness
practices relating, toithe Covered Conduct. The Tivestigating Afttmeys Genefal founid atid the
Dgfetidants;stipulate to the following facts of tﬁe invéstigation:

a. D@ﬁng_ a-pericd from at.Jeast Faiuary I, 2008, to: December If'i'l;.é-f?iﬁm; .certain,
Kervicers apthorized, specific persons. employed by certain subsidiaries of Lender Progessing
Bervices,.fnc, to.sign Mortgage; ILan Dogumerits:or asmstwnh ihszie;.clécnjt,iénoﬂﬁmoit;gag@:.lsoayi

- Documents o thchohalt; |

b.  Soiie Mortgage Loan. Documenifs generated and/or exeouted by gerfain
subsidiaries of Lender Processing Services, Inc., on. béhalf of Servicers contain deféets inc}n%iing,
but not limifed t()., unauthorized signatures; improper notarizations, or attéstations 'of facts hot.

| personally kaown to or-verified by the affiant, Some of thése Mortgage Loait Doctmiesits may
cotitain uiiaithiorized signatires. or fhay containi inaccurate information relating to' the identity,
location, or fegal authority of the signatory, assignee, or bene’ﬁéiar;y orto tﬁe effective date of the

assignment.



c. Certaity subsidiaries of Lender Processing Services, Tric., recorded or caused to be
recorded Mottgdge Loan Documents with these defects in loval land records officey of executed
or facilitated execution on behalf of the Seivicers kiiowing some of these Moﬁgage Loan
Documents would be filed in state courts or used to comply with statutory, non-judicial
foreelosuré processes.

d. . At some time prior to November 1, 2009, eriployees and agents of DocX, LLC
(*Dock™) a whollfﬁwned; indirect subsidiary of Lender Processing Services, Inc., wexe:Hirected
by management of DocX to initiate and impiem.ent a program witder ‘which some. DocX
gmployees signed Mortgage Loan Docuinents in the.name of other DocX employees, who were
or had been at:one {ime authorized. t0 sign on- behalf of Servicers. DocX referred to. these
wnanthorized signers as “Surrogate. Sigers.”

e:  Atthe time the Surrogate Signers:signed certain Mortgage Eoan Doguments, they
viere not-anfbiorized by, the applicable Servicer to sigh their.owp names or the names of those

péisons ~vho bad- purportedly been suthorized: by the: Servicer to siga the Mortgage Loan
Dotnments-in question,. -

£ The Surrogate Signers executed ;cel."'tain;Moszgage,Loan:DOeannts;in.ﬂlqname.of
other DocX etiiployees without indicating. that the docriments: had been signéd by & Surrogate

g, Notaries public employed by DoeX or as agents of DocX completed the notarial

‘stdternents on the Mortgage 1.oan Docurments that were executed by Surrogate Signers and stated
thiat those documents had been properly acknowledged, signed, and affirmed in their presefiee-by
thie pefson Whose hame appeared on thé documient when-in' fact the Surrogate Signei had si,;;b'ed

thie name of another person or signed outside the presence of the notary, or both.



h.. DiogX presented and recorded certain Mortgage Loan Documents with Jocal land
records-offices knowing they had been e’xe’cuied by Sufrogate Signers. |

i On or around November 2069, Lendér Processing Setvices, Inc., conducted :an
infernal review of DocX .and identified certain Mortgage Loan Documients that contained
inacenracies, wnauthorized sigiatures, notavization defects; or other deficiencies, Tender
Processiiig Services, Tric, has also identified certain offer defocts and defivicncies irl the
Mortzage Lodn Dotumerits executed by some of its other subsidiaries. Stch. past practicés,
when discovered by Lender Processing Services, Inc., management, were discontinued.

i Ox Apiil 13; 2011, LPS éntered into a Consent  Order with Federal Bankitig
Agenties, which order confains similaf allégations of deficiencies in Mortgage Loan Document
execution practices at certain subsidiaries of LPS and management-aversight of these-practices.
Pursuant to-thie Gonsent Otder, LPS has agreed:to:take further remiedial. action, including, but .né.!:.
limifed to, proposing # pla o enhancé infernal avditing and risk management, adopfing 2
-pmiprehensive complignce program for‘activities relating o, defaplt nanagement se'rvicés? and
retaiiiig an independent consiiltant: 1o conduct an independent seview’ of LPS” -document
‘execution servives ocouring befween January 1, 2008, and:Deceniber31, 2010, to:deteriine fhic.
existence and extent of the déficiencies and io assess LPS® ability to identify affécted Mortgags
Loati: Docuimets, to reinediate. the deficiencies, as appropriate, .and 1o assess. Whether. any
firiancial injury to Servicers or borrowers resulted from the document execution services
described ‘herein. o the extent the independent consultant identifies any” such finangcial hamm,
LPS has aér.gc& to prepare a remediation plan under the Consent, Order that will, as apptopriate,

aitdréss reimbursemerit to those borrowets for any such financial injury.



2.4  Preservation of Law Enforcement Action

Nothing herein precludes the Signatory Attoiney General ﬁrc‘nﬁ enfotcing the provisions
of this Judgment, or from pursuing any law enforcement action with respeet to the acts or
practices of the Defendants not covered by this Judgment or any acts or practices of the
DPefendants :éaﬁdrx&ted after’ the entry of this Jndgnent. The fact that such cendxiét is noft
expressly prokiibited by the ferms of this Judgment shall not be: » defense to any " sach
enforcement action.

25  Compliance with State and Federal Law

Nothing hereiii relieves Defendants, of their. duty to comply Withi applicable laws of-the
State and &l federal or loeal laws, regulations,. ordinances, and ecodes, wmer cénstiufes
antborization by the: Signatory Attorney. General for the Defendants to engage in.acts or-practices
prohibited by such laws. If, subsequent to the Effective Date;of this Judgment; any state; Tocal,
or fodstal Taw isendcted of reguiation promulgated with-tespest to thie; Covered Conduct of this
Judgment;and Defendarits intend to comply with the:newly-enacted legislation or regulation and
that.compliance may greafe a-conflict with the ferms of this Judgment, Defendants shall notify
thie. Signatory. Attorney: General. of this intent. If the Attorney General ag_‘r’e;;,,s,- the Atformey
General shall consentto 4 ms‘diﬁ'c‘aﬁon; for the purpose_of.eii'mmaﬁng;thé coriflict. The Attomey
Genetal agress that.consent fo modify is appropriate-if any conduct prohibited by this Judgment
‘isrequired by. State, local, or federal Taw or regulation, or if conduct required by this Judgment is

o i

yprohibited by such State, local, 6r-federal law or regylation. The Attorney General will give each
Teguiest to:todify Basetl on a change in the applicaﬁle jaw reasonable consideration and: will
respond-to-the Deféadant(s) within 90 days. Nothing herein is intended to preslude Defendarits
from seeking modification of this Judgnieiit if the Aftotney General ‘does not consent 16 the

request of the Defendant(s).



2.6  Non-Approval of Conduct

‘Nothing herein eonstitutes approval by the Signatory Aftorney General of LPS’s past or
fiiture practices. LPS shall not ‘make ariy representation to the contrary.

27  Release

- Thie Signatory Affomey General herebiy releases: and discharges LPS and each and afl

currentand former officers, shareholders, and employees from civil or administiative claims that
s o her State has or may have had against them under W. Va. Code § 46A-1-101 ot seq,
‘ncluding claims for damages, fines, injunctive relief, remedies, sancfions, or penalties resulting
from thie Covered Condiiof on or before the Effective ate (collectively, the “Released Claimis).

Nothing hereiii shall te construed-a$ a.waiver or reléase of any private:rights, causes of "
action; or. remedies:ofauy person:against the Defendants with respgct-to‘;t'hé ‘Covered Conduct,

2.8  Evidentiary Effect of this:Judgment

This Jodgmen,is-not and shall not in-any event be.tonstined, deeiiéd o be; and/or used
it adimission or evidenes of the validity; of any claim that tho: Signatory Attorney Gerieral has
or could assert against LPS; or:an admission of any. alleged:wrongdoing or liability by LS in

-amy ¢iyil, criminal, or ;adminfstxaﬁvss: court, administrative agency, or other tribunal anywhere in
‘the-¢ountry. The agiéémentof LPS to comply with: the provisions of thils Judgment is not an
adiission that LPS evér engaged i any acfivity confrary to- any law. Moreover, by enterinig-info:
this Iﬁﬁfgment'fa'n& -‘gﬁg-’sjéﬁng fo the teriis-and conditions prmfid,ed herein, LPS does not intend to
waive and does mot walve any defenses, counterclaims, third party elaims, privileges or
immiunities It may have in any other action or progseding that has ‘been of friay be breught
against it by any other State, Federal or local goveriimental agency, or any private Titigant or

chass of fitigants, arising from the practices described herein.



28  Tifles or headings

The fitles or headings to each section.or provision of this Judgment.are for convenience
prirpbies-only and dré not intended by the parties to lend meaning to the actual provisions of this
Judgment.

410 . Modification of Terms

No:waiver, modification, or amendinent of the terms of this Judgment shall be, valid or
binding uiiless made in writing, agiéed to by both pames, and approved by this Court and then
only to the extont specifically set forth in such writieii waiver; modification, or amendment.

211 Severability of Terms

If any clause; provision, or section of thiis Judgment shall, for.any reason, be held illegal,
invalid, or unenfotceable; such illegality; invalidity, or hnenforce'zibility-shalla not-affect any Gther
clavse, provision,er section of this Judgment, and this-Judgment shall b construed and enforced.
a5 if such illezal, invalid, or: unenforoeable clanse, section,. or other provision had not been
cotitained Hetein. |

2:12  Time'isof the Essence

Time:is of the.gssence ﬁith;’mﬁpﬁdt?iﬁ-i@ach*provisioxr‘of this Tudgment that requires action
to be taken'by LPS within a siated time period or upon a specified daté or event.

943 Execution in Counterparts

This Judgitient fmay be &xecuted in any tiomber of couiterparts and. by different
signatories ofi Separate eounterparts; gach of-which shall constitute an original counterpart hiereof
and all of which together shall constitute one and the same document. ‘One or more-counterpats
of this Judgment tnay be defivered by facsimile ot electronic fransmission with the ifitent that it

or they shall constitute an origifial esunterpart thereof.



2.14 NaActs to Cirenmyent Terms

LPS shdll not parficipate directly or indirectly inf any activity or form a $eparate entity or
corporation for the purpose of engaging in acts-or practices in whole or-in part that are prohibited
by this Jadgment or for any. other putpose that would otherwise circumvent any part of this
Judgnient.

245  Wiore Favorable Térms.

In the event that LPS voluntarily enters‘into an agreement .with the Attorney General of
ary state- that is not par,ﬁqip;atiﬁg in this: Jodginent _(.“non-pa‘rticipat_ing‘ Attorney General”) to
sesolve potential ‘claiis: fefating to the Covéred Condiot i this- Judgriient ofi” téfins that are
different than those contained in this Judgment; exclustve.of LPS’ paymeﬁt fo.a non-participating
Aftormey General of reasonable costs and. aftomeys’ fees ingurred. by ‘the non-participating
Xtforey Geperal i civil litigation or eiminial investigation that s active and. pending 2s of
November 29, 2012; thef LP§ shall provide:.a-copy. of sich agreément to each Stgnatory
Attorney Genetal for review. f; after review, the:Signatory Atforney General determines those
lternative terms:are materially more ivorable-than those contained in.this: Judgment, then. LS
yill join .tb.é. Sighatory. Aftorney General ii: petitioning, thig- Colnr:to, amend.this Judgment to
seflect. any sich tetms i place: of terms erein, without: waiving its rights 0 judicial

detériination as-to materiality.

. PERMANENT INTUNCTIVE RELIEF AND COMPLIANCE

3.1  LPS, and any person acting under the avtil direction or control of LPS, are:
hergby permanently restrained and enjoined from engaging in acts and practices prohibited by

fodgfal, state, ‘or local law. Further, LPS, dnd any person acting under the actual direction:or
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control oELPS, are hereby permanently restrainied and enjoined from engaging in the following
aets and practices and shall comply with the following conduct requirements:

Document Execution

8, LPS ‘shall not engage in, or autherize #s employees to engage in, Surrogafe
Signing; asdesoribed in Seciion 2.3 herein.

b, LPS shall riot éxeoite any Attesting Document unless the affiant or signatory has.
persenal knowledge of the docuracy and comipleteriess of the agsertions fir thé Adfestiing
Document.

6 LIPS shall ensurethat any Mert'gagfz'fLQanﬂlf)"ocgmen‘t that is executed by LIPS on:
‘bishalf of 4 Servicer-is exeouted pursyant to propéitnd verifiable authority to sign on behalf of
thie Setvicer drid that: assértions"tontained in e Motigage Lodn Dotuthent are sapported by
.competent.and r'eliab]'e. evidence:.

d.  AnyMortgage Toan Document exciuted by- LS. on behalf of 4 Servicer.shall.
Heciitately identify' theé riaiis of the sighatory, the date on'which the docuientis. sigﬁw,,and the
authority upon which the:signatory is exeouting the Mortgage Loan Documeiit: IF applicable-or
permissible, ..eaqh.fifb@gqgc Loan Document shall include thie name-and address of the entity for

. which the signatory-works.

& 1LPS shall ensure that the affiant or signatory to any Attesting or Mortgage Loan
"Docutitent shiall'sign i)y hand signature, except foi peimitted electronic filings.

£ LPS shall not notarize or cause fo be notarized any Atfesting or Morigage Loan
“Diocument that s signed or.attested to outside the presen;:e of the notary.

g If LPS provided any ndtary services or oversees:the niotatization of any Mottgage
Loan Docament, LPS shall ensutethat the notary, procedurés comply. with all applicable laws
governing notarizations, including, but not limited-to, ensuring:that notaries verify the-identity
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and signature- of the putative signatery. If LPS provides notary services or oversees, the,
nbtarization ofany Mortgageé Loan Document, LPS shall efisure that rictaries maintain notary
logs thatidentify such Morlgage Loan: Documerss.

Law Eirms

R LPS shall niot ifiproperly interfere vyith thie-aftotney-clietit relétionship between

-attorneys and Seivicers.

i L.PS shall not incentivize ot promote attorney speed_or volume to the detriment of
-ageuracy.
j. I£LPS provides technology or Sther ‘services that assist. law firms or their agents

in. handling issues relating fo processing a foreclosure, bankruptey, or other legal action, LPS
will ensure that its technology: and services do-not:impede,-compromise, or otherwise inferfore
with the activities of a,Jayy firm providing legal services to-its.olient,
k. LPS will ensuré that foreélosufe atid béili:jlti;p,t;:}j(;O@Sg}aﬁﬁd foreclosre trustees ,
o, whom LPS provides services have:an approptiate:Servicer contactsothey-may communtcate
-direcily-with the Servicer.,
L Li?S, shall not.inhibit ot otherwise Qisconraggratfomeys':?and. ;Sei:yicers' from direct
::comiixunication with-each other.
m.  LPS shall not negotiate any retainer agreements between the: Servicer and, ity .
gttome};(s) and LPS shall not be-a party-to such retainer agreements.
1. Fiot-those attomeys who are using LPS” techitology services fo access information
from Servicers, LPS shall take nio aétion to preverit légal counsel from having appropriaté acdess
“ 4o information from the Servicer’s books and records to perform their duties in 'compiiaﬁce with

applicable laws.
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Incentives
0. LIPS shall not pay volume-based or other incentives to employess or other agents
for the purpose of encouraging undue haste or lack of due diligence'to the detiiinent of aceniacy.

Third-Party Provider Ovérsight

B LPS shall adopt policies and processes to overses and manage agents,
Hidependetit coritractors, .entitigs and third parties (including subsidiaries and affiliatesy retained
by LPS that provide foreclosure, banikruptcy-or mortgage-servicing adtivities refating to default
servicing (including Toss mitigation). (collectively, such activities are “Servicing Activities” and
such providers are “Third-Party Providers”), including the followings:

$H). LPS shall peffoim . appropriate due diligence of “Third-Paity Providers’
:'cjijaﬁﬁcaﬁons, expeitise, capacity, Téputation, ﬁomplaints',_.ipfqnﬁat'iﬁn secunty, documeht.
enstody practices, business continuity, and financial viability.

@ii). LPS shall.cnsure: that all. agreements, engagement lefters, or oversight
policiés with Thiid-Party Proyiders comiply with LPS” applieable policies.and procedres
fedetal laws and.rizles.

(). LES shall cnsure thet agresments, gontracts o policies provide: for
adisquate oversight, including measures: io enforce Third-Party: Provider- contractual
eflﬁi;gﬁt%hs, and to ensure. tiriely action with respect to Third-Paity Provider performance
fathires:

s 1.78 shall conductperiodicreviews of Third-Party Providers. These-reviews shall
include the following:

(). A toview of ths fess and costs assessed by the Third-Party Provider to
ensure that such fees and costs are within the allowable fees anthorized by the Servicers;
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(). A review of the Third-Party Provider’s provesses to pravide for
somipliance with LPS? polivies drid-pravedinés corcerhing Servicing Activities;
(). A requirement in ifs agreements-and coritract"s to-require that the Third-

Paity Provider disclose to LPS any fiposition of sanctions or professional disciplinary

action taken against them for misconduict related to performatice of Servicing Activities.

Fees

I, EPS shall require that afl fees charged 'by Third-Party Providers for default,
foreclosiré, #nd bankruptcy-related sefvices ‘performed shall be withifi the -allowable fees
authiorized by Servicets..

& LPS shal be prohibited from collecting any unearned fée, or giving or accepting
unlawfal fcferral, foes in relation fo “Third-Party Providers’ default- or foreclosure-related
seryices.

+.  Other than réasonable fées charged by LPS to the Servicers for its oversight of
‘Third-Party: Providers; LPS: shall not impose additional. mark-ups or-othier fees on Third-Party
- Providers’ defaults of foreclosro-related sprices.

w. LPS’ ifivoices to the: Servicers shall label each fee- or charge: clear-liy‘ and
asearately to-denote the specific;product or service for which each fee or charge is.atiributed.

,Escglatian of:Consumer Complainfs.

% 1S shall provide to consumers, and ensure that its ‘Third-Party Providers provide
o consumers, reagonable notice of ‘dedicated foll-free telephond nwinBers éstablished and
maiftained by LPS thiat consumeis ‘can call concerning any issues related o document execution
and field services acfivities (property inspection, preservation, maintenance, and mdatéﬁ%aﬁoﬁ)
LPS performs forSérvicérs. LPS shall have adequate and conipetent staff to answer and respond
1o oonsmher'.iaquiries promptly, aid LPS shafl éstablish 4 process for-dispute’ escalation and
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direct contact with a Servicer at a numbéer designated by such Sefvicer,~and micthods for fracking
fhe resolution or esealation of complaints.

3%  Compliance with Attorneys General Ayreements with Serviceis and other

Applicable Laws
a.  LPS shall be familiar with the settleient tefiis between the State Attorheys
General and any. Servicers; incluciiﬁgf those agreemerits arid judgmehts. already i force, such as
thie vonsent judgments entered by United States District Jadge Rosemary. Collyer of the United
States District Court for the Distriot. of Columbia in case number 1:12-¢v-00361-RMC, United
Stdtes et al. v. Bank of Arerici et al; (“heteinafier referied to as the “National Sérvicing
Sefflement”) and, upon notificatiort by an Aftomey General, any agreemicnts reached or
fadgments entered subsequent to the entry of fhis Judgment,that affect LP§?s acts or-practices
telating t.oathﬁ"vaered_Conduﬁt..aiihis.Judgmcnfs;. |
b LPS shall castreithatiany services piovided by LPS are consistent with the tefms,
conditions, and standards: fmposed by those agreements and judgients as well as wdith: any .
applicable state-or federal law., |
¢ LPS will coniinitappropriate resourees 1o deyelop techfiology: solutions. which
will support the, National Servicing Settlerhéie standrds.and ghidelines. LPS will mako these
fechnology sclutions available to'its clients, including, without limitation, the following:
" }';rcst‘éctions for Military Personnel under the Service miemibers Civil Relief
Act (SCRA); .
« Docoment Thtegrify Solition that engbles Servivers to ensure the-accuragy
and personal knowledge requirement for the éxocution of certain

Mortgage Related Documents;
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» Development ofa technq]ogy process 16 avoid dual-tracking by enabling
Servicer to define wrtain; steps Or ctitical évents to halt a.foteclogure
m@mssduring a loan modification progmrix;-

o Processesto-enable Sefvi;:ers to provide a single point of contact; and

¢ Ephanted loss mitigation processes.

For 4 two-year period from the Effective Date: of this Judgment, LPS will provide a-
process for the Signatory Attormey General to audit LPS! with respect to the developriient,
fupctionality and implementation timelines for such -techm;;]ogy solufions relating to the National
Seivicing Setflement, This atidit process is in addition to and*does riot liriit LPS’s obligations
under Section 3.2(e) herein.

4. LPS agrees to-retain dacuments. and other information reasonably sufficient. to
iﬁslt‘ghiig}x-'éqmplianc;Q‘=wiﬁx the:provisions of this Judgment; however, nothing in. this Judgment
fequires LPS to tetain-any $pecific decument or oher information:for loniger than five (3) years:

e. For a.pefiod bﬁ;ﬁ'\ig-@;_ years from the Efftetive Date;, upon'a request fiom the
Sighatory-Attotney Generdl, LPS sgtees to provide to the Signatory Attoroey General’s, Office
reasonable-access to &Ilinoﬁrprixiil'eg@d:]:l?;s- doguments:and other information-without the seed
for o sibpoena of ofher coripulsciy process. The tetm: “tof-privileged” means: any EPS
dotument or-othier infornmiatioh not px‘oteétéd by thé attorfiey-client. or attorriy work: product
privileges as defined by applicable state law. “The tefm “reasorizble access” reffects an
wnderstanding by LPS and the Signatory Attomey Ggneral’s Office that LPS has a legal
.dﬁligaﬁpﬁ to protect the privacy of personal identifying information of borrowers and to protect
ihie trade secrets of LPS fions public disclosire. LPSand'thie Signatory Attorneys Genetal agree:
to-work coopetatively to ensure:compliance wifhi these legal obligations. In the event that LPS

concludles that specific information requested is not covered by this provision aid cannot.be
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disclosed without a subpoena or other compulsory proeess, it will notify the. Signatory Attorney
General withinten (10) days that a subpoena for the information will be required.

This provision is inteﬁcie_d to supplement and does not sxipplant or inany way restrict the
Signatory Attorney General’s subpoena power and investigative autharity under state law,

Subject to the provisions above régerding non-privileged documents and -other
fuformaition, and legdl obligations:to pratect the privacy of personial identifying information-and
trade ‘setréts. fibm public disclosure; LPS “agrees to cooperate with any Signatory Attorney
Gerieral in §ts investigation of non-patties relafed to Covered Condugt.

£. LPS shall ensure that:if it is appointed to act as a.trustee or successor trustee, LPS.
Gl mest aﬁ"appljipabfb state requirements to actasa trustee or syccessor trustee.

& LPSshall appoint its Chief Cotnpliance Officer Sherl T,, Netwinasi, or anothier
iesignes, 10 act as liaison to the Signatory-Attomeys Gericral to receiveand fespond to inguities.
velatiing:to this Judgment.

1v. REMEDIATION TOHOMEQWNERS.

41  LPS agregs to identify Mortgage Loan, Documents executed by LES- between
Fantiary 1, 2008, aiid December'31, '2010;, ﬂ'iat.maj_rf-'requi%e remediation-and to remediate those
docoments when. LPS has the legal authority to do so. and when reasonably. necessary fo. assist
any person or borrower or when required by state or foeal laws. If Mortgage Loan Documents
éxedited by LPS.-prior to Janvary 1, 2008, require remediation for compliance with applicable
Tawa or Whett remediation of Mortgage Léan Documents executed by LPS prior t6 January 1,
2008, is tedsonably necessary to assist any person. o botrower, LPS shall temediate those
documents-when 'LPS has the Jegal authority 1o do so Netwithstanding LPSs obligations
pursuaiit to this péragraph, its obligatiohs wider Section 3:(v) of this Judgitiient to- dddress
consumer inquiiieﬁ‘-vii“th respect to document execution are.nof limited to docuinerits executed

7



between. January 1, 2008.and December 31,2010, For twelve quarters fmimediately following
entzyof this judgment, LPS shall provide each Signatory Attorney General with quarterly reports
detailing its efforts to fulfill its obligations under this paragraph.

V.  MONETARY RELIEF

51 LPS shall pay a total of $203,595.00 as séttleient payment.to the ‘Signatory
Attorney General, within 10°(ten) days of the.entry of this Judgment, and in accordance with the -
dmounis of payments to each Signatory Attorpey General set forth in the aftached Exhibit A, Af
thie ‘discretion of the Signatory Attomey General, the payment shall be used by the Signatory
‘_Attdmey'- General for any one or more of the following purposes: direct: and ndirect
administrative, investigative, compliance, -enforcement, or litigation costs and services-ingurred.
far consumer profection purposes; 1or be held for appropriation by. the Legislature; and/or
distribiition. to takpayers arid/of tonsiiiiiers. I any indépendent eview! of repoft by thie Federal
Banking-Agenties:determinics:that 4 greater number of docurients. might: be affected than what,
seas previously. disclosed by I)'iefgx_idagts; Deféndants agree to notify-ihe: Signatory. Aftorney
" General within thitty (30) days dnd iciease the jaynient to the Stafe-in-actordance With the -
iniethodold gy uséd tocalovlate the State pagmetit deséribed in Exhibit:A.

52 LPS shall pay to the Tovestigatitig Atto‘rﬁeYS. General a total of ‘§7 million in
additional attorney”s fees and costs to'be divided and paid by LPS to each Investigating Attorney

General as designated by; and in the sole discretion of, the Investigating Attomeys General.
53  Safisfaction of the monetary obligations in this Section’ V shall not relieve- any

ofher obligations under ofhier provisions of this Jadgment:
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VI. RIGHT TO REOPEN

61 If upon motion of the Signatory Attotney General and after hearing by the Court,
the Conrt finds that LPS failed to. pay any amount pursuant to the terms provided by Section ¥
or, subjeet to the provisions of Section VI of this Judgment, that LPS failed to somply with the
provisions in Section T, I, or IV, the Court may enter judgment against LPS in favor of the
Sighatory Attorney Getieral, i ani amount to be detérmined by the Court, subject o statutory
maximum penalties, which shall become immediately dué and payablé.as civil penalties or, upon
motion of the Attorney General, as any ¢lement of relief available pursuant to State law, less
sy aiouit previously paid: Stould this Judgmerit b6 modified 45 to i fofistary. lability of
“Défendant, in all oftier respects, this Judgment shall remain in' full forces and effect, unless
otherwise ordered by fhé Court.

| 62 Proceedingsito reopéii this sase instifuted under this Section are in addition 16, and
ot i Tiew of, iyt ofhier civilof ciifninal feriediés as mdy be available by law, fclding any
* otffer procesdifigs that thie Sigatory:Atioiney General isiay fitiate to.ehforce this Judginent.

VL. COMPLIANCE ENFORCEMENT,

Tudgniefit'in 4 Sepatate civil astion to-¢nforce Conpliance with this Judgment or inay seck any
aiher relief afforded by law; provided that the Signatory Attorney General gives LPS written
Ii’p-ﬁce of the alleged violation and affords LPS thirty (30) days from receipt of the neticé to
respond fo-and remedy the violation, or-any other period as agreed to by the Signatory Atterney
Generdl and LPS. However, the Attorney General is not required to provide notice in advance of
taking any enforcement action within his-or her authority that the: Attorney Generdl believes is

necessary-fo profect the health orsafety of the public.
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VII. NOTICES
81  All notices: under this Judgment shall be senf by overnight U.S. mail to the
addresses below:
For the Plaintiff:
Offi¢e of the Atforney General
Deputy Attstney General
Consutner Protection: and Antitrust Division
812 Quarrier Street

First Floor -
Charleston, WV 25301

For'the Defendants:
Todd €, Johinson, Executive Vice President and General ‘Coiinsel
‘Lender Processing: Services, Inc.

601 Riverside. Avenue
Jacksonville, L. 32204

X, RETENTION OF JURISDICTION

This Colf shall retain juiisdiction over this mittet for-all parposes.

‘ORDERED AND ADJUDGED af =

STATE OF WEST VIRGINA
Y K CLERX OF THE CIRGUIF COURT OF SAID COUNTY

| GATY S, e THAT THE FOREGOING
AN 1N SAID STATE, DO HEREBY CERTIEY
CORDS OF SR COURT
B f?m?\%%m R .
DAY 0F) 1 x
(g ‘A LR
TIROUIT COURT Of x(fmm COURTY, WEST VIRGIN




JOINTLY APPROVED AND SUBMITTED FOR ENTRY:

.For Plaintiff, State Of West Vzrgmxa

7
lbuglas 1» Diavis, WV, Bar No. 5502
Office. of the: Attorney General of West Virgiiia
Consumer Protection/Antitrust Division
Post Office Box, 1789
Charleston, West Vlrgmxa 25326—17 89
Phone: (304) 558-8986

Diate: /‘ 770 - /_5




Por Pefendant LENDER PROCESSING SERVICES, INC.:

w L QL

Todd C, Johnson
Bxecutive Vice President and QGeneral Coutisel

Dk [f= 2B 12

ForDefendant LPS DEFAULT SOLUTIONS; INC.:

Todd C Johnson
Exécutive Vice President and Genéral Counsel.

ate / 27 /]

ForDefendant DOCX; LLG:

y : A L .:’.v_~ ]
Todd G, Johnson 7
" Bxecutive Vice Presidentand: Genetal Counsel

Date; . /—'2 ?”‘ /\?
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Counsel forDefendants

By: @:ZN
David B. Thomas (WV Bar No. 3731)
Susan M. Robinson (WV Bar No. 5169)
THOMAS COMBS & SPANN, PLLC
300 Summers Street, Suite 1380
P.O. Box 3824
Charleston, WV 25338
Tel: (304) 414-1800

Date: /- Zo0-/%

With copies to:

Melanie Ann Hines
BERGER SINGERMAN LLP
125 South Gadsden Street
Suite 300

Tallahassee, FL 32301
Telephone: (850) 561-3010
Facsimile: (850) 561-3013

Counsel to Lender Processing Services, Inc.,
LPS Default Solutions, Inc., and DocX, LLC

- Bernard Nash

Christopher J. Allen
DICKSTEIN SHAPIRO LLP
1825 Eye Street, N.W.
‘Washington, DC 20006-5403
Telephone: (202) 420-2200
Facsimile: (202) 420-2201

Counsel to Lender Processing Services, Inc.,
LPS Default Solutions, Inc., and DocX, LLC
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Exhibit A;
. ETATE PAYMENT
Alabama- $1,039,780
Alaska 4$79,786
Arizong. $3,288,621
-Arkansas $692,496
Galifornia- $35,592,284
‘Connecticut $1,404,186
‘District-of Columbia $232,505
Florida $7,659,176 |
Georgia $4,137,490
Hawait $401,030
Idaho . $890,995
Hlinois $3,364,326
‘| Indiana. . $1,652,280
Towa $603,400
| Raiisas-. $581,665
1 Keéntucky. $948,906
Louisiapa $395:801
1 Maine: $515,725
| Maryland, 52,993,130,
Massachusetts $1,539,580
Minhesold,. $3,073,140
1 Mississippi $507:415
Montang: $410,865,
Nebiaska $820,190:
New Hampshire: $457,961
New Jersey $2,904,356 .
New Mexico: $671,531
NewYork | . . . $1,883,826
Norih Caroling. . :$3,743,306
“North Dakota $219,961
Ohio ) $2,544.990.
Oklahoma. $930,020
Orégoii $2.513 875
Pennsylyania $2,890,741
‘Rhode Island $447,965
South Carolina $1,830,640
Sowth Dakota. $344,750.
Tennessee. $2,335,746
Texas '$5,755,050
Utah $1,390,326
T Vermont $371.000
Virginia $3,558.821
.| Washington $4,062,940
West Virginia $203,595
Wisconsin $1,505,315
Wyoming T $232,491
TOTAL $113.623.678




Bill a change in how the AG
does business

April 19,2013
Staff Report , Parkersburg News and Sentinel

CHARLESTON - A supplemental appropriation bill approved
Thursday by the West Virginia Legislature is a landmark change on
how the West Virginia attorney general will do business, the
attorney general said.

The legislation established a precedent for how lawsuit settlement
monies are managed and returns millions of dollars to the General
Revenue Fund, Attorney General Pat Morrisey said.

Morrisey in the campaign against incumbent Democrat Darrell
McGraw chided the former attorney general for refusing to turn
over millions of dollars from settlements to the general fund.

"The passage of Senate Bill 1005 marks an important step for our
state and the Attorney General's Office," Morrisey said. "1
campaigned on a platform of returning lawsuit settlement monies
back to the Legislature and the taxpayers and the promises made
many months ago have been kept. This bill and its approval by
members of the Legislature shows this is a new day in the Attorney
General's office." SB 1005 was approved by the Senate on
Wednesday and the House of Delegates on Thursday. He credited
the governor and the House and Senate leadership.

ElE -~ Sentinel

It will result in $7.459 million of unencumbered funds in the
Attorney General's Consumer Protection Recovery Fund going into
the General Revenue Fund, Morrisey said. It then directs $3.5
million of that to the Department of Health and Human Resources'
Consolidated Medical Service Fund for behavioral health programs,
$1.6 million to the Higher Education Policy Commission and
$500,000 to the Department of Commerce.

The remaining $1.859 million will be reappropriated to the
Attorney General's office for personnel, technology improvements
and operating expenses, Morrisey said.

With the agreement, a new policy for dealing with settlement
monies was established, Morrisey said.

The Attorney General's office will have three years of operating
monies to fund the Consumer Protection Division and pursue cases.
Any monies that are brought into the office above the three-year
operating allowance and not otherwise dedicated specifically for
restitution for consumers that previously would have been spent at
the discretion of the attorney general will be made available for the
General Fund, Mortisey said.

"When I ran for this office, I said I did not want to act as a 'Super
Legislature' by allocating state settlement money as I saw fit,"
Morrisey said. "I said I wanted to seek legislative appropriations for
our accounts and return monies to consumers and taxpayers instead
of using the office to dole monies out for pet projects. Through this
agreement, | am living up to that promise and changing the way
Charleston operates."



Promise 3 - End Taxpayer-Funded Campaigns

Prohibit the use of broad-based office advertising for at least six months prior to an
election.

Actions Taken:

¥ On February 10, 2013, Attorney General Morrisey signed into effect his
Advertising Policy (Policy # WVAGO-002), which establishes significant guidelines
limiting the use of the Attorney General’s name or likeness in publicly funded
advertisements.

v Pursuant to the Advertising Policy, the Attorney General’s personal name or
likeness shall not be used or placed on broad-based advertising if the advertising
falls during an election period - which is defined as the time period between the
deadline for filing for Attorney General and the General Election.

v This policy actually goes further than Morrisey’s campaign promise, and expands
the ban on broad-based advertising from the close of the candidate filing period.

v The Attorney General also signed into effect on February 10th a policy regarding
Constituent Education Materials (Policy # WVAGO-003) to ensure that public funds
are spent only on broad-based Constituent Education Material if it directly furthers
the mission or policy of the Office of Attorney General. The policy also prohibits the
use of the Attorney General’s name or likeness on such materials unless the
inclusion is purely incidental.



WEST VIRGINIA OFFICE OF ATTORNEY GENERAL
ADVERTISING POLICY

L Purpose

The purpose of this policy is to establish a guideline limiting the use of the Attorney
General’s personal name or likeness in publicly funded advertising during an election
period.

IL. Overview

Given the growing abusive practice of elected public officials expending public monies
during an election season on radio, television, or other public advertising bearing the
elected official’s name, it shall be the policy of this Office to prohibit the personal name
or likeness of the Attorney General on any publicly-funded broad-based advertising
during an election period, unless the inclusion of such information is directed by law or
Court order. In advancing this policy, it is not the intent of the Office of Attorney
General to eliminate basic, functional tools to communicate to the public during an
election year or engage in educational efforts. Rather, the office seeks to stop the
abusive practices of using taxpayer monies to campaign for public office and
maintaining inappropriate incumbency self-protection tools.

III. Policy

A. No public funds may be expended for public advertising unless it has been
expressly approved by the Attorney General.

B. When the expenditure of public funds for public advertising is authorized,
the personal name or likeness of the Attorney General shall not be used or
placed on broad-based Public Advertising if the advertising falls during an
election period, unless the Attorney General is directed by law to have such
name or likeness included.

C. Definitions-For purposes of this policy, the following definitions shall apply:

i.  Public Advertising- radio, television, newspaper, billboards, signage, or
other media intended to convey a message or information relating to
the Office of the Attorney General. Dissemination of office press
releases and information via email, social media, or other public
relations tools for official purposes shall not be considered public
advertising.

ii.  Election Period- the time period between the deadline for filing for
Attorney General and the General Election.



iii. Directed by Law- the Office of the Attorney General is directed to
include certain information by statute, State Rule, Order of Court,
and/or federal regulation.

iv.  Broad-based- communications on specific issues (other than regular
responses to constituent requests or ongoing litigation or legal
matters) designed to reach more than 50 people.

D. Rule of Construction/Interpretation. If the Attorney General must
disseminate broad-based public information through public advertising
during an election period, such advertising shall not reference the
officeholder’s name or likeness, unless there is an overwhelming public
policy/consumer protection emergency or overriding legal reason to do so.

IV. References
A. West Virginia Code § 6B-2-5(b)

V. Effective Date: February 10, 2013

VI. Policy Number: WVAGO-002

Approved and Issued Ey:

/S/PATRICK MORRISEY
Patrick Morrisey,
Attorney General of West Virginia

Date Signed: February 10, 2013.




WEST VIRGINIA OFFICE OF ATTORNEY GENERAL
POLICY REGARDING CONSTITUENT EDUCATION MATERIALS

L Purpose

The purpose of this policy is to prohibit the use of the Attorney General’s name and
likeness on broad-based Constituent Education Materials unless such inclusion is
purely incidental.

IL. Overview

The Office of Attorney General occasionally publishes and distributes educational
materials relating to important legal issues within the purview of the Office. The intent
of this educational material is to provide information to constituents, and not have
these items used as thinly veiled campaign literature. Therefore, it shall be the policy of
this Office to prohibit the inclusion of the Attorney General’s personal name or likeness
on broad-based Constituent Education Materials unless such inclusion is purely
incidental. In effectuating this policy, it is not the intent of the Office of Attorney
General to limit functional aspects of the office or the development of compliance tools
that will assist the office’s consumer protection responsibilities.

II. Policy

A. No public funds may be expended for the purchase and distribution of broad-
based Constituent Education Material unless it has been expressly approved by
the Attorney General.

B. Public funds may only be spent on broad-based Constituent Education Material if
it directly furthers the mission or policy of the Office of Attorney General.

C. Subject to (E), when the expenditure of public funds to purchase broad-based
Constituent Education Material is authorized, the personal name or likeness of
the Attorney General shall not be placed or included on the material unless such
inclusion is purely incidental.

D. Definitions-For purposes of this policy, the following definitions shall apply:

i.  Broad-based Constituent Education Material- brochures, booklets,
handouts, guidelines, or other printed material intended to provide
information to a broad audience of constituents pertaining to a legal
issue, mission, or policy of the Office of Attorney General.

E. Rule of Reason/Construction - The policy is not intended to preclude the use of
purely functional items or news releases that may include the officeholder’s
name or likeness (such as a news or opinion article referencing or written by the



IV.

officeholder) if the primary purpose of the material is for consumer education
purposes or if the use of the officeholder’s name is purely incidental.

. For purposes of this policy, an expenditure of public funds to purchase broad-

based Constituent Education Material is deemed to “directly further the mission
or policy of the Office of Attorney General” if the primary and overriding purpose
of the expenditure is to facilitate, promote, or enact a mission or policy of the
office and there is a direct link between the material and the purpose of the

‘expenditure.

References

. West Virginia Code § 6B-2-5(b)

Effective Date: February 10, 2013

Policy Number: WVAGO-003

Approved and Issued By:

/S/ PATRICK MORRISEY
Patrick Morrisey,
Attorney General of West Virginia

Date Signed: February 10, 2013.



FSTATE
OURNAL

New AG Vows to End Self-Promotion at Public Expense

By ANDREA LANNOM
alannom®@statejournal.com
In addition to minimizing the
use of what he calls “trinkets,”
West Virginia Attorney Gen-
eral Patrick Morrisey on Feb.
11 announced many other ethics
geforms he wants to see in the of
ce.

about doing something cre-
ative with trinkets,” Morrisey
said in a news conference, re-
ferring to boxes of keychains
and pillboxes on the confer-
ence desk.

“But we're not engaging in
any shenanigans in trinkets.
The ipappropriate use of tax-
payer money is not a laughing
matter.”

So what will happen to these
trinkets?

Morrisey said his office wilt
donate them to a charitable
cause.

Morrisey said he wants to pro-
pose a constitutional amend-
ment to limit the attorney
general's terms to two four-year
terms.

He also wants to change the
policy for advertising.

“We are going further than
any other state official in the
country,” he said, adding thathe
will not purchase trinkets with
the office of the attorney gener-
al’s name on it.

“We are dismantling the in-
cumbent’s selfiprotection tools.
We are not going to allow the in-
cumbent’s self-protection fools to
dominate West Virginia politics.”

The advertising policy would
ban the use of advertisements
during an election year with
Morrisey’s name on them, he
said.

“This goes further than any
policy in the state,” he said.

The use of his and his office’s
name would extend to constitu-
ent educational materials, Mor-
risey continued.

“This office, in the past, has
disseminated office materials
under the guise of consumer pro-
tection,” he said, “This campaign
literature will come to an end.”

Morrisey said it is important

“We were initially thinking

to have educational material but
the policy will be similar to that
of the trinkets.

“Brochures will not have my
name on it unless it is inciden-
tal in nature,” he said. “Iwant to
make it less about me as a per-
son and more about serving the
public.”

So what does incidental in na-
ture mean?

Well, he said his name will
be on business cards, envelopes
and press releases. He also said
he will minimize the use of trin-
kets by using only functional
items for the office.

“You just won't be seeing
a TV ad with my likeness or
name on it. I won't have a radio
ad with my name on it,” he said,
later adding. “If I were to run
for reelection ... there won't be
any ads run during that elec-
tion year with my name on it
paid by taxpayers.” :

His next ethics item is to st
the use of public vehicles in'a
parade, he said.

Morrisey continued, saying
he wants to ask the Legisla-
ture to prohibit conflicts of in-
terests in distributing public
money to private entities.

He said he will ask for a one-
year prohibition “to prevent a
state employee from perform-
ing compensated work or as-
suming employment with. an
entity over which that em-
ployee exercised authority
with respect to conflicts or the
awards of monies.”

“We don’t want self-dealing
provisions,” he said.

The last policy on which
Morrisey focused was to regu-
late the use of outside counsel.
He said he wants to move to a
competitive bidding system.

“T've had requests to use
outside counsel. In every in-
stance, I talk to the client antd
say let’s try to use inside coun-
sel as well,” he said. “There
are a lot of good lawyers in our
office, and we want to make
sure they have the chance to
do that work before engaging
in hiring more expensive out-
side counsel.”



Promise 4 - Use Competitive Bidding for Hiring Outside Counsel

Initiate a competitive bidding policy for how the Office of Attorney General hires
outside counsel. When the State hires outside counsel, it should know that it is receiving
high-quality services at reasonable prices. A competitive bidding system will reduce
political influences and restore integrity to the Attorney General’s office.

Actions Taken:

v On March 20, 2013, the Attorney General approved a draft Outside Counsel Policy
(Policy # WVAGO-004) to establish the use of a competitive bidding process when
outside counsel are appointed to represent the state.

v The Attorney General’s draft policy requires a written determination prior to any
appointment of outside counsel to ensure that such appointments are both cost-
effective and in the interest of the public.

¥ Outside counsel must be appointed through a competitive bidding process, unless
certain limited circumstances apply, that requires the application of several factors
before any appointment can be made.

¢ The draft Outside Counsel Policy furthers accountability and transparency in
outside counsel hires by requiring the Office of the Attorney General to maintain
strict supervision and control of all legal matters involving outside counsel and to
post all relevant outside counsel documents to the Attorney General’s web site.

v The Attorney General has established a forty-five day period to seek public
comment and practical input from the public, the Office’s clients and the State. After
review of public comment, the final Outside Counsel Policy for the Office of the
Attorney General shall go into effect on July 16th.



DRAFT

WEST VIRGINIA OFFICE OF THE ATTORNEY GENERAL

_ OUTSIDE COUNSEL POLICY
I. Purpose

The purpose of this policy is to establish procedures and guidelines for the appointment of
outside counsel to represent the State.

1. Overview

Given past questions surrounding the appointment of outside counsel by the West Virginia
Attorney General’s Office, it shall be the policy of this Office to use the competitive bidding
process set forth herein for outside counsel hirings in order to maximize the value and benefit of
providing legal counsel for state issues. It also shall be the policy of this Office to provide
transparency and accountability in the appointment of all outside counsel hirings by emphasizing
disclosure throughout the outside counsel hiring process. In advancing this policy, it is not the
intent of the Office of Attorney General to preclude the provision of essential legal services. As
such, any situation not contemplated by the policies and procedures set forth herein may be
‘handled as appropriate by the Attorney General.

III. Policy

 A. Appointment of Deputy & Assistant Attorneys General: The Attorney General may
appoint such deputy or assistant attorneys general as may be necessary to properly perform
the duties of the Office. All deputy or assistant attorneys general so appointed shall serve
at the will and pleasure of the Attorney General and shall perform such duties as required
of them.

B. Competitive Bidding Required for Apnointment of Qutside Counsel: When
circumstances require the Attorney General to appoint private attorneys to represent the
state, any such contracts for legal services shall be competitively bid in accordance with
the provisions of this policy.

C. Written Determination Required for Appointment of Qutside Counsel: The Attorney
General may not enter into a contingency fee contract, or any other legal arrangement, with
a private attorney unless the Attorney General makes a written determination prior to
entering into such a contract that the legal representation is both cost-effective and in the
interest of the public. Any written determination shall include specific findings for each of
the following factors:
1. Whether sufficient and appropriate legal and financial resources exist within the
Attorney General’s office to handle the maiter.
2 The time and labor required; the novelty, complexity, and difficulty of the questions
involved; and the skill requisite to perform the legal services properly.
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3. The geographic area where the attorney services are to be provided.
4, The amount of expetience desired for the particular kind of legal services to be
provided and the need for a private attorney’s experience with similar issues or cases.

D. Requests for Proposal: If the Attorney General makes the determination described in
subsection (C), the Attorney General shall request proposals from private attorneys to
represent the State on a contingency-fee basis, or any other basis, unless the Attorney
General makes a written determination that one of the following factors applies:

1. An emergency situation exists that requires time-sensitive legal services that cannot be
adequately provided by the Office of Attorney General, and for which insufficient time
exists to complete the customary competitive bidding process.

2. An appointment, or the continuation of an appointment, is necessary o avoid
disruption in pending legal matters by allowing previously appointed outside counsel to
continue providing legal representation.

3. The legal services will be most effectively handled by pre-approved attorneys who
have already completed the bidding process referenced in subsection (G).

Any Requests for Proposal shall be posted to the web site of the Office of Attorney
General. The time period under which the proposal is open should be clearly stated.
Notice of the Request for Proposal may also be given to the West Virginia State Bar for
broad distribution, or disseminated through other reasonable methods. The purpose of the
Request for Proposal process is to ensure broad inclusion in the bidding process for a wide
array of qualified firms.

E. Factors to be Considered During Competitive Bidding Process: When soliciting proposals
from private attorneys to represent the State on a contingency-fee basis, or any other basis,
the Attorney General shall consider the following factors when determining the most
competitive proposal for legal services, and make a written determination as to the
application of these factors, prior to entering into any contract for outside legal services:

1. Whether the private attorneys possess the requisite skills and expertise needed to
handle the legal matters in question;

2. Whether the private attorneys possess requisite staffing and support to handle the scope
of the litigation or matter;

3, Whether the private attorneys, or any members of the private attorneys’ law firm, have
been subject to reprimand by the West Virginia State Bar, or other entities, for unethical
conduct;

4. Whether the private attorneys have been peer rated, and if so, what peer ratings they
have received, along with any other recognitions or awards for legal services;

5 The estimated fees, costs and expenses of the private attorneys to perform the legal
services requested;

6. The willingness of the private attorneys to enter into alternative billing arrangements;
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7. Whether the private attorneys are in compliance with all applicable laws of the State of
West Virginia; and,
8. Any such other relevant factors as may be identified by the Attorney General.

F. Solicitation of New Proposal Allowed: If, after soliciting proposals for legal services, the
Attorney General determines that proposals received are insufficient based on an
application of the factors set forth in subsection (E), the Attorney General may solicit
additional proposals by issuing a new request for proposal pursuant to subsection (O©),(D),
and (E).

G. Pre-Bidding Process for Appointment of Outside Counsel: Understanding that time
sensitive or emergency legal matters may arise that require the use of outside counsel, but
do not allow sufficient time for completion of the competitive bidding process set forth
herein, the Office of Attorney General envisions instituting a pre-bidding process for
approving lawyers or law firms to perform legal work on behalf of the State in accordance
with the following factors:

1. Private attorneys may be pre-approved to perform outside counsel work in specific
areas of law provided that they have gone through a request for proposal and
competitive bidding process as set forth in subsections (D) & (E) of this policy.

2. In instances in which more than one lawyer or law firm has been pre-approved for the
provision of outside counsel legal services in an area of law, the Office of Attorney
General shall perform an expedited, case-specific analysis using the factors set forth in
subsection (E) to determine which lawyer or Jaw firm would be better suited to
represent the State on a particular legal matter.

3. The Office shall list any pre-approved attorneys by practice area on the Attorney
General’s web site.

. 4. Attorneys may be added to or deleted from the pre-approved list on a rolling basis,
although it is the intent of the Attorney General’s Office to regularly re-evaluate
outside counsel relationships pursuant to the factors set forth herein.

H. Supervision & Control of Outside Counsel: The Office of Attorney General shall not enter
into a contract for private legal services unless the following requirements are met
throughout the contract period and any extensions thereof:

1. The Attorney General, or his designated employee(s) involved in the case, shall retain
control over the course and conduct of the case.

2. The Attorney General, or his designated employee(s) with supervisory authority, shall
be personally involved in overseeing the litigation.

3. The Attorney General, or his designated employee(s) involved in the case, shall retain
veto power over any decisions made by outside counsel.

4. Decisions regarding settlement of the case shall be reserved exclusively to the
discretion of the Attorney General, his designated employee(s) and the State or other
client entity.
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I. Fee Limitations for Contingency Fee Contracts: The Office of Attorney General may not
enter into a contingency fee contract that provides for the private attorney to receive an
aggregate contingency fee in excess of:

1. Twenty-five percent of the first $10 million recovered; plus

2. Twenty percent of any portion of the recovery between $10 million and $15 million;
plus

3. Fifteen percent of any portion of the recovery between $15 million and $20 million;
plus

4, Ten percent of any portion of the recovery between $20 million and $25 million; plus

5. Five percent of any portion of the recovery exceeding $25 million.

In no event shall the aggregate contingency fee for any legal matter exceed $50 million,
exclusive of reasonable costs and expenses, and irrespective of the number of lawsuits filed
or the number of private attorneys retained to achieve the recovery. A contingency fee shall
not be based on penalties or fines awarded or any amounts attributable to penalties or fines.
The Attorney General’s Office seeks to ensure that outside counsel performing work for the
State agree to the terms outlined above.

J. Standard Addendum for Outside Counsel Contracts: The Attorney General shall develop a
standard addendum to every contract for outside counsel attorney services that shall be
used in all cases, describing in detail what is expected of both the contracted private
attorney and the Attorney General’s Office, including, without limitation, the requirements
listed in (H)(1)-(4), inclusive.

K. Posting of OQutside Counsel Determinations to Web Site: Subject to the provisions of
subsection (M), the Attorney General's written determination to enter into a contingency
fee contract, or any other legal contract, with a private attorney shall be posted on the
Attorney General’s website for public inspection within 15 business days after the date the
contract is executed and shall remain posted on the website for the duration of the contract,
including any extensions or amendments thereto. Any payment of contingency fees shall
be posted on the Attorney General’s website within 30 days after the payment of such fees
to the private attorney and shall remain posted on the website for at least 365 days
thereafter.

L. Document Retention and Time Record Requirements for Qutside Counsel: Any private
attorney under contract to provide legal services for the Attorney General shall, from the
inception of the contract until at least four years after the contract expires or is terminated,
maintain detailed current records, including documentation of all expenses, disbursements,
charges, credits, underlying receipts and invoices, and other financial transactions that
concern the provision of such legal services. In conjunction with the Attorney General’s
Office, the private attorney shall make all such records that are not covered by the
attorney-client privilege or otherwise confidential in nature available for inspection and
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copying upon request in accordance with the West Virginia Freedom of Information Act,
WYV Code § 29B-1-1, et seq.. In addition, the private attorney shall maintain detailed
contemporaneous time records for the attorneys and paralegals working on the matter fora
period of at least four years, and shall promptly provide these records to the Attorney
General upon request.

M. Confidentiality & Attorney Client Privilege: Itis not the intent of the Attorney General’s
Office — in establishing new policies and procedures for the appointment of outside
counsel — to put at risk any element of the attorney-client privilege or jeopardize
confidential work product that allows attorneys to perform sensitive legal services on
behalf of the State and the Office’s clients. As such, the Attorney General retains the right
to temporarily waive the disclosure requirements set forth in subsection (K) upon making a
written determination that:

1. A waiver is necessary to protect attorney-client or privileged information; or,

9. Immediate disclosure of the existence of outside counsel, or any other sensitive
information, could compromise the initiation, handling, or conclusion of any
investigation or case matter handled by the Office of Attorney General.

Once any risks to the attorney-client privilege or confidential work product are no longer
present, the Office of Attorney General shall make any and all suspended disclosures as
soon as possible, and all subsequent disclosures in accordance with the time frame and
manner set forth by subsection (K).

N. Application of Competitive Bidding Process to State Agencies: In recognition of the
different needs, hiring procedures, and statutory authority of the various state agencies, it is
the intent of the Attorney General’s Office to implement these policies in an efficient and
effective manner that does not impede the current Jegal representation of any state
agencies. The Attorney General’s Office will work accordingly with state agencies on a
rolling basis in furtherance of the principles advanced herein until such time as the
competitive bidding process can be implemented on a statewide basis.

O. Application of Competitive Bidding Process When Conflicts of Interest Occur: If the
Attorney General’s Office must recuse itself from any legal matter as a result of an
apparent conflict of interest, and thus cannot implement in good faith the competitive
bidding process as a result of the conflict, then the competitive bidding process set forth

herein should be implemented, as best as possible, by the client State entity needing
representation.

P Coordination with Other States: It is not the intent of the Office of Attorney General to
adversely impact the State’s legal interests by prohibiting or otherwise impairing the ability
of the State or its entities to coordinate with other states or state entities. Accordingly, the
Attorney General may agree 1o the use of counsel, irrespective of the policies herein, when
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it is in the best interest of the State or its entities to join or participate with a group of states
or state entities that intend to be or are already represented by outside counsel, and the
retention of separate legal counsel for the State or its entities would inhibit the ability to
join or participate in that matter. This section covers, for example, lawsuits brought jointly
by multiple states represented by the same law firm or firms to challenge federal laws or
regulations.

IV. Effective Date: The Office of Attorney General will begin the process of implementing this
draft policy for new matters on April 15th while also allowing for a forty-five day period to
seek public comment and practical input from the Office’s clients and the State. In order to
ensure adequate time for review of public comment, the final outside counsel policy for the
Office of Attorney General shall go into effect on July 16th, and will fully apply to any and all
legal matters filed after that date.

V. Policy Number: WVAGO-004
Approved and Issued By:

~

VAL

PATRICK MORRISEY
Attorney General of West Virginia

Date Signed: 3. 20 %
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Changing
Business

Morrisey plans to post
contracts for seeking

outside legal counsel

BY RACHEL MOLENDA
JOURNAL STAFF WRITER

*CHARLESTON — The West Virginia
Office of Attorney General announced
Thursday guidelines for doing business with
attorneys outside its office.

The policy would create a series of factors
in order to determine whether or not the
WVAG office would seek outside counsel,

.such as whether or not there are sufficient
legal and financial resources in the office to
handle the case, the amount of experience
needed to provide legal services and the geo-
graphic atea of the case.

If it is found that outside counsel is needed
for a case, private [& SrEEeEr |
aftorneys can sub-
mit proposals to
represent the state
on a contingency-
fee basis. This,
means outside
counsel will be paid
a certain percentage |
based on the out: |
come of the lawsuit. |
The contingency !

ill eed v
$50 million, accord- We believe the
ing to the policy. 3
' gAttomel;'o'ngeral p“bhc deserves

P;t;lr‘ick Morisey to know who is
to post e .
Qutside counsel:con- getting paid by

tract on the WVAG eof-
o or e Wl state of West

length of the agree- Vil'gllﬂ )
ment, as well as any

payment of contin. Patrick Morrisey
gency fecs. - Attorney General

“We believe the

public. deserves to know who is getting paid
by the state of West Virginia,” Morrisey said
Thursday. in a telephone interview. '

Morrisey said this new policy “fakes aim
at the, good old boy network™ of assigning
outside counsel in West Virginia, a frequent
criticism of his predecessor, Daryl McGraw,
that Morrisey has expressed since his 2012
campaign for office.

“(This policy) gives every firm opportuni-
ty to make their case as to why they’re quali-
fied to work for the state,” Morrisey said. X

Morrisey recently faced criticism from
lawmakers regarding his decision to hire

Washington, D.C.” Attorney Elbert Lin as

solicitor general,- though he is- not yet
licensed to practice law in the state.

Morrisey defended his decision and said
the process for getting licensed to practice
law in West Virginia is nothing new for attor-
neys moving into the state, Morissey. called’
the critiques “silly,” and cited Lin’s legal
experience as, the reason for his hiring.

‘“We were very fortunate that we were able
to recruit a first-round draft pick to come to
the state of West Virginia,” Morrisey said,
adding that internal legal talent would cost
the office less than hiring outside counsel to
compensate.

See COUNSEL A2

Counsel .FROM PaceAl

While implementation of
this policy is set to begin
April 15, there will be a 45-
day period to allow for public
comment, as well as input
from clients and the state,
according fo a press release
issued by the WVAG office.

A copy of the outside
counsel policy is available at
www,wvago.gov/outside-
counsel.cfm. Written com-
ments on the policy may be
emailed to the Office of the

Attorney General at or mailed
tor West Virginia Attorney
General's Office, Attn: Out-
side Counsel Policy, West
Virginia State Capitol, Build-
ing - 1, Room 26-E,
Charleston, WV 25303.-All
comments must be receiv

by May 30. g

- Staff writer Rachel
Molenda can be reached at
304-263-8931, ext. 215, or
rmolenda@journal-news.net.



The Herald-Bisp

Morrisey
outlines process
for hiring
private counsel

The Assoclated Press

CHARLESTON ~ West Vir-
ginia Attorney General Patrick
Mortisey has outlined specific
protocols and guidelines for
when and how his office will
contract with private lawyers.

During last fall’s campaign,
Morrisey consistently criticized
his predecessor’s use of outside
counsel. Former Attorney General
Darrell McGraw frequently hired
outside lawyers for major cases,
arguing they provided needed
expertise,

Under the guidelines, Mor-
risey’s office will provide writ-
ten requests whenever it wishes
to hire outside counsel. The -
office will outline why outside
counsel is needed, how much
time and labor will be required
and then open the request to
competitive bidding.

"Two of the seven factors con-
sidered when reviewing bids
will be cost related.

The new guidelines will be
open for public comment starting
on April 15, and are expected to
go into effect in July.

th

<




Promise 5 - Commence Full-Scale Audit of Past
Attorney General Office Expenditures

Commence a full-scale audit to examine past expenditures and current policies in place
within the Office of Attorney General. Once the audit is complete, we will re-prioritize
resources to areas that need them the most and ensure that all employees are acting in a
manner consistent with the highest ethical standards.

Actions Taken:

v Shortly after taking office, Attorney General Morrisey and his staff began working
with the West Virginia Legislative Auditor’s Office on an audit of the Attorney
General’s Office.

¢ The Office of the Attorney General continues to work with the West Virginia
Legislative Auditor’s Office to determine whether past expenditures were spent
appropriately and in accordance with court orders and state law.

v The Office is conducting its own exhaustive review of office policies and spending
procedures to ensure that the Office of the Attorney General operates in a highly
ethical manner moving forward.

v The audit process is ongoing. However, the Office has already instituted internal
controls to refine the way certain expenditures are made.



Promise 6 - Collaborate with the Legislature to Enact Ethics Reforms

Work with the Legislature and Governor to ensure that the policies described under 1, 2,
3 and 4 are enacted by the Legislature. All future Attorneys General should abide by
basic principles of ethics and the West Virginia Constitution.

Actions Taken:

v The Attorney General’s Office worked closely with the Governor’s Office and
members of the Legislature to facilitate the introduction and passage of 5.B. 1005,
landmark reform legislation that returns millions of dollars of lawsuit settlement
monies back to the Legislature and the taxpayers.

v The Attorney General’s Office worked in collaboration with members of the
House of Delegates on H.B. 3106, which would prohibit the use of public funds for
self-promotional trinkets and broad-based advertisements.

v The Attorney General’s draft Outside Counsel Policy was incorporated into
proposed legislation (H.B. 3110) in the House of Delegates.

v The Office of the Attorney General worked with members of the House of
Delegates to introduce a resolution (HJR 36) that would allow West Virginians to
amend the state Constitution to limit any person serving as Attorney General to two
consecutive terms.

¥ While not all of the proposed legislation passed, the Office of the Attorney
General will continue working with lawmakers to ensure that all of these important
measures are eventually passed into law.
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Senate Bill No. 1005

(BY SENATORS KESSLER (MR. PRESIDENT_) AND M. HALL,
BY REQUEST OF THE EXECUTIVE) )

[Passed April 18, 2013; in effect from passage.]

AN ACT expiring funds to the unappropriated surplus balance in the

State Fund, General Revenue, for the fiscal year ending June
30,2013, in the amount 0f$10,317,860.71 from the Governor’s
Office - Civil Contingent Fund, fund 0105, fiscal year 2009,
organization 0100, activity 236, and in the amount of
$7.459,913 from the Attorney General, Consumer Protection
Recovery Fund, fund 1509, fiscal year 2013, organization 1500,
and making a supplementary appropriation of public moneys
out of the Treasury from the balance of moneys remaining as an
unappropriated surplus balance in the State Fund, General
Revenue, to the Governor’s Office - Civil Contingent Fund,
fund 0105, fiscal year 2013, organization 0100, to the Attorney
General, fund 0150, fiscal year 2013, organization 1500, to the
Department of Commerce, West Virginia Development Office,
fund 0256, fiscal year 2013, organization 0307, to the
Department of Health and Human Resources, Consolidated
Medical Service Fund, fund 0525, fiscal year 2013,
6rganization 0506, to the Higher Education Policy Commission
- Administration - Control Account, fund 0589, fiscal year
2013, organization 0441, and to the Higher Education Policy
Commission - System - Control Account, fund 0586, fiscal year
2013, organization 0442, by supplementing and amending the
appropriations for the fiscal year ending June 30, 2013.
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WHEREAS, The Governor finds that the account balances in
the Governor’s Office - Civil Contingent Fund, fund 01035, fiscal
year 2009, organization 0100, activity 236, and in the Attorney
General, Consumer Protection Recovgry Fund, fund 1509, fiscal
year 2013, organization 1500, exceed that which is necessary for the
purposes for which the accounts were established; and

WHEREAS, The Governor submitted to the Legislature the
Executive Budget document, dated February 13, 2013, which
included a statement of the State Fund, General Revenue, setting
forth therein the cash balance as of July 1, 2012, and further
included the estimate of revenues for the fiscal year 2013, less net
appropriation balances forwarded and regular appropriations for the
fiscal year 2013; and

WHEREAS, It appears from the Governor’s Executive Budget
document, statement of the State Fund, General Revenue, and this
legislation, there now remains an unappropriated surplus balance in
the State Treasury which is available for appropriation during the
fiscal year ending June 30, 2013; therefore

Be it enacted by the Legislature of West Virginia:

That the balance of the funds available for expenditure in the
fiscal year ending June 30, 2013, in the Governor’s Office - Civil
Contingent Fund, fund 0105, fiscal year 2009, organization 0100,
activity 236, be decreased by expiring the amount of
$10,317,860.71, and in the Attorney General, Consumer Protection
Recovery Fund, fund 1509, fiscal year 2013, organization 1500, be
decreased by expiring the amount of $7,459,913, all to the
unappropriated surplus balance of the State Fund, General Revenue,
to be available for appropriation during the fiscal year ending June
30, 2013.

And, That the total appropriation for the fiscal year ending June
30, 2013, to fund 0105, fiscal year 2013, organization 0100, be
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supplemented and amended by adding a new item of appropriation

as follows:

1 TITLE I - APRROPRIATIONS.

2 Section 1. Appropriations from General Revenue.

3 EXECUTIVE

4 7-Governor’s Office —

5 Civil Contingent Fund

6 (WV Code Chapter 5)

7 Fund 0105 FY 2013 Org 0100

8 General

9 Act- Revenue
10 ivity Fund
11 1b Natural Disasters - Surplus (R). . 764  § 10,317,860
12 Any federal reimbursements received to remunerate
13 disbursement from this activity or funds transferred from this
14  activity shall be credited back to this activity.
15 Any unexpended balance remaining in the above
16 appropriation for Natural Disasters - Surplus (fund 0105,
17 activity 764) at the close of the fiscal year 2013 is hereby
18 reappropriated for expenditure during the fiscal year 2014.
19 And, That the total appropriation for the fiscal year
20 ending June 30, 2013, to fund 0150, fiscal year 2013,
21 organization 1500, be supplemented and amended by
22 increasing existing, items and adding new items of
23  appropriation as follows:



Enr. S. B. No. 1005] 4

1

(o}

10
11
12
13
14
15
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17
18
19
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21
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23
24
25
26

10a
10b
11la

TITLE II - APPROPRIATIONS.

Section 1. Appropriations from General Revenue.

EXECUTIVE

15-Attorney General

(WV Code Chapter 5, 14, 46A and 47)

Fund 0150 FY 2013 Org 1500

Act-
ivity
Personal Services - Surplus. .. .. 243
Employee Benefits - Surplus. ... 250
Equipment - Surplus .. ........ 341
Technology Improvements -
Surplus (R) .. ............. 725
Operating Expenses -

General
Revenue
Fund

309,000
115,425
260,200
965,020

210,268

Any unexpended balance remaining in the above

appropriation for Equipment - Surplus (fund 0150, activity

341), Technology Improvements - Surplus (fund 0150,

activity 725), and Operating Expenses - Surplus (fund 0150,
activity 779) at the close of the fiscal year 2013 is hereby
reappropriated for expenditure during the fiscal year 2014.

And, That the total appropriation for the fiscal year
ending June 30, 2013, to fund 256, fiscal year 2013,
organization 0307, be supplemented and amended by adding

anew item o! propriation as follows:



[o.2]

10

11
12
13
14

15
16
17
18

oW

5 [Enr. S. B. No. 1005

TITLE II - APPROPRIATIONS.

Section 1 Appropriations from General Revenue.
DEPARTMENT ;)F COMMERCE A
36-West Virginia Development Office

(WV Code Chapter 5B)
Fund 0256 FY 2013 Org 0307
General
Act- Revenue
ivity Fund

21a  Unclassified-Transfer-Surplus. . . 382§ 1,000,000

The above appropriation for Unclassified - Transfer -
Surplus (fund 0256, activity 382) shall be transferred to the
West Virginia Affordable Housing Trust Fund as established
under §31-18D.

And, That the total appropriation for the fiscal year
ending June 30, 2013, to fund 0525, fiscal year 2013,
organization 0506, be supplemented and amended by
increasing an existing item of appropriation as follows:

TITLE I1 —~APPROPRIATIONS.
Section 1. Appropriations from General Revenue. |

DEPARTMENT OF HEALTH AND HUMAN
RESOURCES
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5 64-Consolidated Medical Service Fund

6 (WV Code Chapter 16)

7 Fund 0525 FY 2013 Org 0506

8 General

9 ' Act- Revenue
10 ‘ ivity Fund

11 6 Behavioral Health Program -
12 6a  Surplus(R). ..oovvnnninnns 631 $ 3,000,000 !

13 Any unexpended balance remaining in the above
14 appropriation for Behavioral Health Program - Surplus (fund
15 0525, activity 631) at the close of the fiscal year 2013 is
16 hereby reappropriated for expenditure during the fiscal year
17 2014.

18 And, That the total appropriation for the fiscal year
19 ending June 30, 2013, to fund 0589, fiscal year 2013,
20 organization 0441, be supplemented and amended by adding
21 anew item of appropriation as follows:

1 TITLE II — APPROPRIATIONS.

2 Section 1. Appropriations from General Revenue.

3 HIGHER EDUCATION
4 93-Higher Education Policy Commission -
5 Administration
Control Account
7 37V Code Chapter 18B)

8 Fui.i 0589 FY 2013 Org 0441
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General
Act- Revenue
ivity Fund
10a Educational Enhancemgﬁts -
10b Surplus (R)............... 927 $ 1,000,000

Any unexpended balance remaining in the above
appropriation for Educational Enhancement - Surplus (fund
0589, activity 927) at the close of the fiscal year 2013 is
hereby reappropriated for expenditure during the fiscal year
2014.

The above appropriation for Educational Enhancements -
Surplus (fund 0589, activity 927) is to be distributed evenly
between the West Virginia University School of Pharmacy
and the Marshall University School of Pharmacy to provide
scholarships to pharmacy students.

And, That the total appropriation for the fiscal year
ending June 30, 2013, to fund 0586, fiscal year 2013,
organization 0442, be supplemented and amended by
increasing existing items of appropriation as follows:

TITLE II - APPROPRIATIONS.
Section 1. Appropriations from General Revenue.

HIGHER EDUCATION

94-Higher Education Policy Commission -
- System -
Control Account

(WV Code Chapter 18B)

Fund 0586 FY 2013 Org 0442
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9
10
11

12
13
14

15
16
17
18
19

20 -

21
22

23
24
25
26
27
28

General
Act- Revenue
ivity Funds
2a Unclassified - Surplus . ... . ... 097 $ 250,000
6 WVU - School of Health
6a Sciences - Surplus (R) . ...... 713 350,000

Any unexpended balance remaining in the above
appropriation for WVU-School of Health Sciences - Surplus
(fund 0586, activity 713) at the close of the fiscal year 2013
is hereby reappropriated for expenditure during the fiscal
year 2014.

From the above appropriation for Unclassified - Surplus
(fund 0586, activity 097) $250,000 is for West Virginia State
University Land Grant Match.

The purpose of this bill is to expire funds into the
unappropriated surplus balance in the State Fund, General
Revenue, and to supplement, amend, increase existing items
and add new items of appropriation in the aforesaid accounts
for the designated spending units for expenditure during the
fiscal year 2013.
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The Joint Committee on Enrolled Bills hereby certifies that
the foregoing bill is correctly enrolled.

Chairman House Committee

Originated in the Senate.

In effect from passage.

Governor



N

oUW

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2013R2997

H. B. 3106

(By Delegates Armstead, Cowles, Lane, Sobonya,
Ellem, Reynolds, Anderson and Raines)

(By Request of the Attorney General)
[Introduced March 25, 2013; referred to the

Committee on the Judiciary then Finance.]

A BILL to amend the Code of West Virginia, 1931, as amended, by
adding thereto a new section, designated §5-3-6, relating to
prohibiting the Attorney General from placing his or her name
or likeﬁess on trinkets purchased with public moneys, and on
public advertising purchased with public moneys during an
electionvperiod.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new section, designated §5-3-6, to read as
follows:

ARTICLE 3. ATTORNEY GENERAL.

§S—3—6. Use of public funds for self-promotion.

(a) (1) The Attorney General may not knowingly and

intentionally place or allow the use of his or her personal name Or

likeness to be placed on a trinket that is purchased with public

moneys or distributed by the Office of the Attorney General.
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(2) Subdivision (1) of this subsection does not prohibit

incidental office items such as business cards, letterhead,

envelopes, door signs or plates or other office insignia where the

inclusion of the Attorney General'’s name is appropriate.

(b) During any election period in which he or she is a

candidate, the Attorney General may not knowingly and intentionally

place or allow the use of his or her personal name or likeness to

be placed on any broad-based public advertising paid for with

public moneys or distributed on behalf of a public entity, unless

the Attorney General is directed by law to have his or her name or

likeness included.

(c) As used in this section:

(1) "Broad-based" means communications on specific issues,

other than regqular responses to constituent requests or ongoing -

litigation or legal matters, designed to reach more than fifty

people at one time.

(2) "Directed by law" means the Office of the Attorney General

is directed to include certain information by statute, state rule,

order of court or federal regqulation.

(3) "Election period" means the time period between the

deadline for filing for Attorney General and the general election.

(4) "public advertising" means radio, television, newspaper,

billboards, signs or other media intended to convey a message Or

information relating to the Office of the Attorney General.

2
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Dissemination of office press releases and information via e-mail,

social media, or other public relations tools for official purposes

is not public advertising.

(5) "Trinket" means a esmall tangible item, ornament oxr thing

of trivial value, including, but not limited to, pens, pencils,

macnets, pill box holders, kev-chains, nail files, matches, piggy

banks, aqun locks and bags.

NOTE: The purpose of this bill is to prohibit the Attorney
General from placing his or her name or likeness on trinkets
purchased with public moneys, and on public advertising purchased
with public moneys during an election period.

This section is new; therefore, it has been completely
underscored.
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H. B. 3110

(By Delegate Armstead)
[Introduced March 25, 2013; referred to the

Committee on the Judiciary then Finance.]

A BILL to amend and reenact §5-3-3 and §5-3-4 of the Code of West
Virginia, 1931, as amended, all relating to clarifying the
powers of the Attorney General to enter into contracts for
legal services with attorneys outside the Attorney General's
Office.

Be it enacted by the Legislature of West Virginia:

That §5-3-3 and §5-3-4 of the Code of West Virginia, 1931, as
amended, be amended and reenacted, all to read as follows:
ARTICLE 3. ATTORNEY GENERAL.

§5-3-3. Assistants to Attorney General.

(a) The following terms, wherever used or referred to in this

section, have the following meanings:

(1) "Deputy or Assistant Attorney Ceneral" means an attorney

emploved by the state as a staff attornevy in the Attorney General's
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Office.

(2) "pPrivate attorney" means any attorney who is neither a

full-time Assistant Attorney General on the Attorney General's

gtaff nor a full-time emplovee‘of another state agency.

(3) "State" means the State of West Virginia, dincluding state

officers, departments, boards, commissions, divisions, bureaus,

councils, and units of organization, however designated, of the

executive branch of state government, and any of its agents.

(b) The Attorney General may appoint such deputy or assistant
attorneys general as may be necessary to properly perform the
duties of his the office. The total compensation of all such
assistants shall be within the limits of the amounts appropriated

by the Legislature for personal services. All deputies or assistant

attorneys general so appointed shall serve at the pleasure of the

Attorney General and shall perform such duties as he may—recuire
required of them.

All laws or parts of laws inconsistent with the provisions
hereof are hereby amended to be in harmony with the provisions of
this section.

(c) The state may not enter into a contingency fee contract,

or any other legal arrangement, with a private attorney unless the

Attorneyv General makes a written determination prior to entering

into such a contract that the legal representation is both

cost-effective and in the best interest of the public. Any written

2
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determination shall include specific findings for each of the

following factors:

(1) Whether sufficient and appropriate legal and financial

regsources exist within the Attorney General’s office to handle the

matter.

(2) The time and labor required; the novelty, complexity, and

difficulty of the guestionsg involved; and the skill reguisite to

perform the attorney services properly.

(3) The geographic area where the attorney services are to be

provided.

(4) The amount of experience desired for the particular kind

of attorney services to be provided and the nature of the private

attorney’'s experience with similar issues or cases.

(d) If the Attorney General makes the determination described

in subsection (c), the Attorney General shall request proposals

from private attorneys to represent the state on a contingency fee

basis, or any other basis, unless the Attorney General makes a

written determination that one of the following factors applies:

(1) An emergency situation exists that regquires time-sensitive

legal services that cannot be adequately provided by the Office of

Attorney General, and for which insufficient time exists to

complete the customary competitive bidding process.

(2) An appointment, or the continuation of an appointment, is

necessary to avoid disruption in pending legal matters by allowing
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previously appointed outside counsel to continue providing legal

representation,

(3) The legal services will be most effectively handled by

preapproved attorneys who have already completed the bidding

process referenced in subsection (h).

(e) Any Reguests for Proposal shall be posted to the website

of the Office of Attorney General, and the time period under which

the proposal is open should be clearly stated.

(f) When soliciting proposals from private attorneys to

represent the state on a contingency-fee basis, or any other basis,

the Attorney General shall consider the following factors when

determining the most competitive proposal for legal services, and

make a written determination as to the application of these

factors, prior to entering into any contract for outside legal

gervices:

(1) Whether the private attorneys possess the requisite skills

and expertise needed to handle the legal matters in gquestion;

(2) Whether the private attorneys possess requisite staffing

and support to handle the scope of the litigation or matter;

(3) Whether the private attorneys, or any members of the

private attorneys’ law firm, have been subject to reprimand by the

West Virginia State Bar, or other entities, for unethical conduct;

(4) Whether the private attorneys have been peer rated, and if

so, what peer ratings they have received, along with any other
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recognitions or awards for legal services;

(5) The estimated fees, costs and expenses of the private

attornevs to perform the legal services requested;

(6) The willingness of the private attorneys to enter into

alternative billing arrangements;

(7) Whether the private attorneys are in compliance with all

applicable laws of the State of West Virginia; and

(8) Any such other relevant factors as may be identified by

the Attorney General.

(q) If, after soliciting proposals for legal services, the

Attorney General determinesg that proposals received are

insufficient based on an application of the factors set forth in

subsection (f), the Attorney General may solicit additional

propogals pursuant to subsections (c¢), (d) and (£).

(h) In order to address time sensitive or emergency legal

matters that require the use of outside counsel, but do not allow

sufficient time for completion of the competitive bidding process

set forth in subsections (c), (d) and (f), the Office of Attorney

General may institute a prebidding process for approving lawyers or

law firms to perform legal work on behalf of the state in

accordance with the following factors:

(1) Private attorneys may be preapproved to perform outside

counsel work in specific areas of law provided that they have gone

through a request for proposal and competitive bidding processg as
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set forth in subsections (d) and (f).

(2) In instances in which more than one lawyer or law firm has

been preapproved for the provision of outside counsel legal

services in an area of law, the Office of Attorney General shall

perform an expedited, case-specific analysis using the factors set

forth in subsection (f) to determine which lawyer or law firm would

be better suited to represent the state on a particular legal

matter.

(3) The office shall 1list any preapproved attorneys by

practice area on the Attorney General'’s website,

(i) The state may not enter into a contract for private legal

services unless the following requirements are met throughout the

contract period and any extensions thereof:

(1) The Attorney General, or his or her designated emplovee (s)

involved in the case, retain control over the course and conduct

df the case.

(2) The Attorney General, or his or her designated emplovee (s)

with supervisory authority, is personally involved in overseeing

the litigation.

(3) The Attorney General, or his or her designated employee(s)

involved in the case, retains veto power over any decisions made

by outside counsel.

(4) Decisions regarding settlement of the case are reserved

exclusively to the discretion of the Attorney General, his or her
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designated employee(s) and the state or other client entity.

(i) The state may not enter into a contingency fee contract

that provides for the private attorney to receilve an. aggregate

contingency fee in excess of:

(1) Twenty-five percent of the first 510 million recovered;

plus

(2) Twenty percent of any portion of the recovery between $10

million and $15 million; plus

(3) Fifteen percent of any portion of the recovery between $15

million and $20 million; plus

(4) Ten percent of any portion of the recovery between $20

million and $25 million; plus

(5) Five percent of any portion of the recovery exceeding 525

million.

In no event mayv the aggregate contingency fee for any legal

matter exceed $50 million, exclusive of reasonable costs and

expenses, and irrespective of the number of lawsuits filed or the

number of private attormeys retained to achieve the recovery. A

contingency fee may not be based on penalties or fines awarded or

any amounts attributable to penalties or fines.

(k) The Attorney General shall develop a standard addendum to

every contract for outgide counsel attorney servicesg that shall be

used in all cases, describing in detail what is expected of both

the contracted private attorney and the Attorney General’s Office,
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including, without limitation, the reqguirements listed in

(1) (1) -(4), dinclusgive.

(1) Subiject to the provisions of subsection (n), the Attorney

General’s written determination to enter into a contingency fee

contract, or any other legal contract, with a private attorney

shall be posted on the Attorney General’s website for public

inspection within fifteen business days after the date the contract

is executed and shall remain posted on the website for the duration

of the contract, including any extensiong or amendments thereto.

Any pavment of contingency fees shall be posted on the Attorney

General’s website within thirty days after the payment of such fees

to the private attorneyv and shall remain posted on the website for

at least three hundred sixty-five days thereafter.

(m) Anv private attorney under contract to provide services to

the state shall, from the inception of the contract until at least

four vears after the contract expires or is terminated, maintain

detailed current records, including documentation of all expenses,

disbursements, charges, credits, underlying receipts and invoices,

and other financial transactions that concern the provision of such

legal services. In conjunction with the Attorney General'’s Office,

the private attorney shall make all such records that are not

covered by the attorney-client privilege or otherwise confidential

in nature available for inspection and copying upon request in

accordance with the West Virginia Freedom of Information Act, WV
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Code §29B-1-1, et seq. In addition, the private attorney shall

maintain detailed contemporaneous time records for the attorneys

and paralegals working on the matter for a period of at least four

vears, and shall promptly provide these records to the Attorney

General upon regquest.

(n) The Attorney General retaing the right to temporarily

waive the disclosure reguirements set forth in subsection (1) upon

making a written determination that:

(1) A waiver 1is necessary to protect attorney-client or

privileged information; or

(2) Immediate disclosure of the existence of outside counsel,
or any other sensitive information, could compromise _the
initiation, handling, or conclusion of any investigation or case

matter handled by the Office of Attorney General.

Once any rigks to the attornev-client privilege or

confidential work product are no longer present, the Office of

Attorney General shall make any and all suspended disclosures asg

soon as possible, and all subsequent disclosures in accordance with

the time frame and manner set forth by subsection (1).

(o) Nothing in this gection expands the authority of any

state agency or state agent to enter into contracts where no such

authority previously existed.

§5-3-4. Annual report to Governor, President of the Senate and
Speaker of the House.

9
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(a) The Attorney General shall annually, on or before November

1, deliver to the Governor, Pregident of the Senate and Speaker of

the House a report of detailing:

(1) The state and condition of the several causes, in which
the state is a party, pending in courts mentioned in section two of
this article.

(2) The use of any contingency fee contracts with private

attornevs in the preceding vear. At a minimum, the report shall:

(A) Identify all new contingency fee contracts entered into

during the vear and all previously executed contingency fee

contracts that remain current during any part of the year, and for

each contract describe:

(i) The name of the private attorney with whom the state has

contracted, including the name of the attorney's law firm;

(ii) The nature and status of the legal matter;

(iii) The name of the parties to the legal matter;

(iv) The amount of the recovery; and

(v) The amount of any contingency fee paid.

(B) TInclude copies of any written determinations made under

subsections (¢) and (d) of section three of this article during the

vear .

(b) The Attorney General’s annual report shall also be posted

on the Attorney General’s website within thirty days of submitting

the report to the Governor, President of the Senate, Speaker of the

10
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1 House, and shall remain posted on the website for at least two

2 vears thereafter.

NOTE: The purpose of this bill is to clarify the powers of the
Attorney General to enter into contracts for legal services with
attorneys outside the Attorney General’s office.

Strike-throughs indicate language that would be stricken from

the present law, and underscoring indicates new language that would
be added. ‘

11
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HOUSE JOINT RESOLUTION NO.36

(By Delegates Armstead, Shott, O’Neal, E. Nelson,
Ellington, Miller, Howell and Hunt )

(By Request of the Attorney General)
[Introduced March 22, 2013; referred to the Committee on

Constitutional Revision then the Judiciary.]

Proposing an amendment to the Constitution of the State of West

Virginia, amending article VII thereof, by adding thereto a
new section, designated section twenty, relating to the
eligibility of the Attorney General; numbering and designating
such proposed amendment; and providing a summarized statement
of the purpose of such proposed amendment.

Resolved by the Legislature of West Virginia, two thirds of

the members elected to each house agreeing thereto:

That the question of ratification or rejection of an amendment

to the Constitution of the State of West Virginia be submitted to

the voters of the state at the next general election to be held in

the year 2014, which proposed amendment is that article VII thereof

be amended by adding thereto a new section, designated section

twenty, to read as follows:

ARTICLE VII. Executive Department.

§20.

Eligibility of Attorney General.
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A person who has been elected or who has serxrved as Attorney

General during all or any part of two consecutive terms shall be

ineligible for the Office of Attorney Ceneral during any part of

the term immediately following the second of the two consecutive

terms.

Resolved further, That in accordance with the provisions of
article eleven, chapter three of the Code of West Virginia, 1931,
as amended, such proposed amendment is hereby numbered "Amendment
No. 1" and designated as the “Attorney General Term Limit
Amendment" and the purpose of thé proposed amendment is summarized
as follows: "To amend the State Constitution to limit an Attorney
General who serves all or any part of two consecutive terms from
serving any part of the term immediately following the second of

the two consecutive terms.”

NOTE: The purpose of this resolution is to amend the state
Constitution to limit any person serving as Attorney General to two
consecutive terms, or a maximum of eight years.

This section is new; therefore, it has been entirely
underscored.



Promise 7 - Take on the EPA

Review all existing lawsuits pending by Attorneys General and, after consultation with
the Legislature and the Governor, determine which lawsuits against the federal
government the State of West Virginia should join. The top priority will be focusing on
Environmental Protection Agency (EPA) litigation.

Actions Taken:

¥ On February 11, 2013, Attorney General Morrisey sent a letter to President Barack
Obama urging the President to take into account the interests of all Americans,
including the people of West Virginia, when deciding whom to nominate as the new
Environmental Protection Agency Administrator.
¢ In his letter to the President, Attorney General Morrisey informed President
Obama that the Office of the West Virginia Attorney General would use every tool at
its disposal to protect West Virginia’s sovereign interests and fight federal overreach
that harms the state’s way of life.
v As part of Attorney General Morrisey’s effort to identify potential environmental
lawsuits affecting the state, the Office of the Attorney General has conducted an
extensive review of all existing lawsuits brought by the states” attorneys general
against the EPA, including, but not limited to the following;:

v Lawsuits challenging the EPA’s Endangerment Finding, Tailpipe Rule, and

Timing & Tailoring Rule.

v Challenges to the EPA’s “Cross-State Air Pollution Rule.”
¢ The Office also has conducted an exhaustive docket search to identify other
relevant environmental cases that may impact the state, and it has coordinated with
officials in other states to identify any pending litigation in which West Virginia
should participate.
v The Office of the Attorney General is working collaboratively with the West
Virginia Department of Environmental Protection (WV DEP) regarding several
matters that have a direct impact on the state’s economy.
v The Attorney General’s Office is currently drafting comments on several arbitrary
aspects of an EPA-proposed rule that would invalidate certain West Virginia
regulations concerning Startup, Shutdown, and Malfunction (SSM) regulations, and
have a sweeping impact on West Virginia's energy resources.
¢ The Office of the Attorney General is working to ensure that arbitrary actions by
the federal government do not derail the King Coal Highway - a vital economic
development project in Southern West Virginia.



v Attorney General Morrisey is continuing to pursue litigation with several states
and other interested parties challenging EPA air-emissions regulations that directly
impact coal-fired power plants (State of Michigan, et al v. Environmental Protection
Agency, Court of Appeals Docket # 12-1196). The regulations in question impose
restrictive and unrealistic limits on emissions that could result in the closure of coal-
fired power plants in West Virginia, Maryland, Ohio and Pennsylvania.

v Currently, the Office is working closely with WV DEP to provide legal assistance
on a variety of regulatory matters to protect West Virginia’s interests where it is
potentially adverse to the federal government.

v The Attorney General’s Office also is working with several states” attorneys
general to ensure that the enormous potential for natural gas exploration in West
Virginia and similarly situated states isn’t negatively impacted by issues of federal
overreach on the part of the EPA.



STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY (304) 558-2021
ATTORNEYGENERAL FAX (304) 558-0140

February 11, 2013

President Barack Obama

The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear President Obama,

With the departare of Environmental Protection Agency (EPA) Administrator Lisa
Jackson now imminent, you will soon nominate a new EPA Administrator for consideration by
the Senate. Given our State’s leading role in producing energy for the rest of the country, West
Virginia has an obvious and significant interest in the selection of Ms. Jackson’s replacement.
As West Virginia’s new Attorney General, I have grave concerns about the current direction of
the EPA and hope that you will take the following considerations info account as the EPA
transitions to a new Administrator.

At its core, West Virginia is an energy-producing state. Coal has been mined in this State
since before its admission to the Union in 1863, when it was still part of the Commonwealth of
Virginia. Families and communities have been defined by coal mining, and much of the culture
of the southern part of this State revolves around coal mining to this day. The coal mined and
other natural resources harvested in West Virginia play an important role outside our borders as
well — West Virginia is ranked third in the country in total energy production. Moreover, with
the discovery and development of the natural gas contained in the Marcellus Shale formation,
which lies under much of West Virginia, our State is poised to retain its place as a leader in
energy development for the United States. :

Federal, and specifically EPA, overreach is thus a significant bipartisan concern in West
Virginia. Congresswoman Shelley Moore Capito has expressed disappointment that the EPA’s
overreach frequently has a disproportionate adverse impact on West Virginians. And as recently
as October 2012, Senators Jay Rockefeller and Joe Manchin joined U.S. Representatives David
McKinley and Nick Rahall to criticize the EPA for its delay in issuing a permit for a West -
Virginia mining site. Delays of this type have significant economic and human impacts; that
single delay resulted in the layoff of nearly 150 workers. Other actions taken by the EPA have
also contributed to significant job losses in West Virginia.
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Some State officials have been willing to defend West Virginia’s energy industry against
regulatory encroachment in the courts. During his time as Governor, Senator Manchin
encouraged the West Virginia Department of Environmental Protection (WVDEP) to file suit
against the EPA, challenging some of its policies and procedures that impeded the issuance of
new mining permits in West Virginia and throughout Appalachla. Likewise, under Governor
Farl Ray Tomblin, the WVDEP has participated as amicus curiae, both at the trial and appellate
levels, in support of a challenge to the EPA’s decision to refroactively withdraw a permit that
had already been issited for a West Virginia surface mine.

My predecessor passed on opportunities to participate in litigation to protect West
Virginia’s energy interests, but I intend to be much more aggressive in defending West Virginia
against EPA overreach. I promised the citizens of this State that, as their new Attorney General,
1 would uphold the principles of federalism and work to ensure that the federal government does
not take actions that are inconsistent with the U.S. Constitution and the rule of law. Further, I
vowed to review each lawsuit brought by state Attorneys General and carefully evaluate whether
West Virginia should become involved.

For example, althongh my predecessor did not join a successful multi-state challenge to
the EPA’s cross-state pollution regulations, I will strongly consider doing so in the future if the
EPA continues to defend them. Fifteen state Attorneys General challenged the EPA’s
regulations that sought to cap certain emissions from power plants. The U.S. Court of Appeals
for the D.C. Circuit agreed with those states that the Agency had exceeded its legal authority,
and recently refused the EPA’s request to reconsider that decision. I will be closely monitoring
this case as the EPA determines its next steps. .

In the weeks and months ahead, my office will be following carefully the EPA’s actions
concerning a wide variety of other matters that impact West Virginia. As you begin your second
term in office, the EPA is reportedly evaluating its plans with respect to several major regulatory
matters, including its procedures for approving mining permits and potential changes to the
emission standards for power plants. The State of West Virginia cares very deeply about these
issues, as those décisions will have a tremendous effect on our State’s job base and economic
livelihood. As Attorney General, I will be personally reviewing these and other matters that may
have a detrimental impact on our extractive industries to ensure that any regulations or guidance
issued comport with the rule of law.

Our goal is straightforward: we seek to ensure that the Agency does not take any legal
shorteuts in its efforts to advance its policy goals. We will use every tool at our disposal,
including legal, policy, and educational mechanisms, to protect West Virginia’s sovereign
interests and fight federal overreach that harms our way of life. It is my intent to work
collaboratively with your Administration, other Attorneys General, state officials, state
officeholders, and Congress to accomplish this goal.

I write to you because it is my hope that the EPA will, in the future, adhere to its statutory
charge far more closely than it has over the past four years. 1respect that you may have different
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priorities than those officeholders who only represent West Virginia interests, and that duly-
slected officeholders in the United States have a right to pursue the policy goals on which they
campaigned. However, all of us also have taken an oath to uphold the U.S. Constitution, and we
each have an overriding duty to act in a manner consistent with the rule of law while pursuing
such goals. When my office reviews EPA regulations, policies, and actions, we will do so with

" that oath and duty in mind.

I am confident that, if the EPA continues on its current path, federal courts will continue
their recent trend of striking down Agency action. Last March, the Supreme Court unanimously
rejected the EPA’s aftempt to read the Clean Water Act in a way that would insulate certain
agency decisions from judicial review. The D.C. Circuit recently invalidated certain biofuel
projections issued by the EPA, finding that the Agency violated its statutory authority by using a
biased methodology rather than simply seeking to make an accurate prediction. And just a few
months ago, the Sixth Circuit Court of Appeals rejected the EPA’s attempt to treat multiple
facilities spread over forty-three square miles as a single source, in an effort to subject their
owner to stricter emission regulations. -

When you are deciding whom to nominate as EPA Administrator, 1would ask that you
carefully consider the EPA’s recent track record and take into account the interests of all
Americans, including the people of West Virginia. 1implore you to choose a nominee who is
committed to acting within the law. Moreover, 1 urge you not to select a person who would
aggressively engage in a war against coal and extractive industries, as recent reports suggest is
your intent. We both surely can agree that the resources currently being spent to unsuccessfully
defend the EPA’s overreach can be better spent elsewhere.

Thank you for your consideration of my concerns. Iwish you well in pominating an
Administrator who is both capable and willing to abide by the rule of law.

o~

Sincerely, :

frtich T

Patrick Morrisey
Attorney General of the State of West Virginia

Co:  Senator Jay Rockefeller IV
Senator Joe Manchin
Congresswoman Shelley Moore Capito
Congressman David McKinley
Congressman Nick Rahall Il
Governor Earl Ray Tomblin
Ce:  U.S. Senate Committee on Environment and Public Works
Ce:  Congressman Fred Upton, Chair, U.S. House of Representatives Committee on Energy
and Commerce
Cc:  Congressman Doc Hastings, Chair, U.S. House of Representatives Committee on Natural
Resources



Promise 8 - Create an Office of Federalism & Freedom

Establish an Office of Federalism and Freedom to refocus some of the Office’s priorities
on challenging federal policies that have a tenuous nexus to law or the U.S. and West
Virginia Constitutions.

Actions Taken:

v Attorney General Morrisey has initiated an informal working group of in-house
attorneys, and is actively collaborating with other states’ attorneys general, to take
action on issues of federal overreach. Attorney General Morrisey decided to
maintain this office in an informal manner, instead of creating a formal new
department, so that he could save monies and utilize the Office’s cross-cutting
expertise on a variety of substantive issues relating to federal overreach.
v On top of fulfilling other daily responsibilities related to client demands and
enforcement matters, the Office of the Attorney General has taken on a number of
matters relating to federal overreach. Those matters include:
v Joining with seven other states in a lawsuit challenging the constitutionality
of certain provisions of the Dodd-Frank Act.
v Joining with nineteen other states in filing a “friend of the court” brief in a
case before the United States Supreme Court on the constitutionality of a New
York statute that limits individual rights under the Second Amendment.
v Assisting the West Virginia Department of Environmental Protection on a
variety of EPA-related issues that negatively impact West Virginia’s economy.
v Actively reviewing environmental lawsuits for issues of federal overreach
that may impact the state.
v Continuing to pursue a multi-state challenge of the Environmental
Protection Agency’s Utility MACT Rule -- which could result in the closure of
coal-fired power plants in West Virginia -- in the United States Court of
Appeals for the District of Columbia. State of Michigan, et al v. Environmental
Protection Agency, Court of Appeals Docket # 12-1196.
v Joining with twelve other states in a letter asking the U.S. Department of
Health & Human Services to adopt broader religious exemptions to insurance
mandates imposed pursuant to the Affordable Care Act.
v Scrutinizing additional healthcare and religious liberty lawsuits brought by
states against the federal government within the arena of federal overreach.
v Working with other states to ensure that West Virginia’s natural gas
prospects aren’t negatively impacted by issues of federal overreach on the
part of the EPA.



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE NATIONAL BANK OF BIG SPRING
901 South Main Street
Big Spring, TX 79720;

STATE OF ALABAMA, by and through LUTHER
STRANGE, in his official capacity as Attorney General
of Alabama

501 Washington Avenue

Montgomery, AL 36130;

STATE OF GEORGIA, by and through SAMUEL S.
OLENS, ATTORNEY GENERAL OF THE STATE OF
GEORGIA

40 Capitol Square SW

Atlanta, GA 30334,

STATE OF KANSAS ex rel. DEREK SCHMIDT,
in his official capacity as

Attorney General of Kansas

120 SW 10th Avenue, 2nd Floor

Topeka, KS 66612;

BILL SCHUETTE, ATTORNEY GENERAL

OF THE STATE OF MICHIGAN, ON BEHALF OF
THE PEOPLE OF MICHIGAN;

G. Mennen Williams Building, 7th Floor

525 W. Ottawa St.

P.0O. Box 30212

Lansing, MI 48909;

STATE OF MONTANA, by and through TIMOTHY C.
FOX, ATTORNEY GENERAL OF THE STATE OF
MONTANA

215 North Sanders

P.0. Box 201401

Helena, MT 59620;

STATE OF NEBRASKA, by and through JON C.
BRUNING, ATTORNEY GENERAL OF THE STATE
OF NEBRASKA

2115 State Capitol

Case No. 1:12-cv-01032

Judge: Hon. Ellen S. Huvelle



P.O. Box 98920
Lincoln, NE 68509;

STATE OF OHIO, by and through MICHAEL DeWINE,
ATTORNEY GENERAL OF OHIO

30 East Broad Street, 14th Floor

Columbus, OH 43215;

STATE OF OKLAHOMA

EX REL. SCOTT PRUITT

in his official capacity as
Attorney General of Oklahoma
313 NE 21st Street

Oklahoma City, OK 73105;

STATE OF SOUTH CAROLINA
EX REL. ALAN WILSON

in his official capacity as

Attorney General of South Carolina
Rembert Dennis Building

1000 Assembly Street, Room 519
Columbia, SC 29201,

STATE OF TEXAS, by and through
GREG ABBOTT, ATTORNEY GENERAL
OF THE STATE OF TEXAS

300 W. 15th Street

Austin, TX 78701;

STATE OF WEST VIRGINIA
EX REL. PATRICK MORRISEY
in his official capacity as

Attorney General of West Virginia
State Capitol Complex,

Building 1 Room 26-E
Charleston, WV 25305;

THE 60 PLUS ASSOCIATION, INC
515 King Street
Suite 315
Alexandria, VA 22314,
and

THE COMPETITIVE ENTERPRISE INSTITUTE

2




1899 L Street
Floor 12
Washington, DC 20036,

Plaintiffs,
V.

NEIL S. WOLIN,! in his official capacity as

Acting United States Secretary of the Treasury and ex
officio Chairman of the Financial Stability Oversight
Council

1500 Pennsylvania Avenue, NW

Washington, DC 20220;

U.S. DEPARTMENT OF THE TREASURY
1500 Pennsylvania Avenue, NW
Washington, DC 20220;

RICHARD CORDRAY, in his official capacity as
Director of the Consumer Financial Protection Bureau, in
his official capacity as ex officio Director of the Federal
Deposit Insurance Corporation, and in his official
capacity as ex officio member of the Financial Stability
Oversight Council

1700 G Street NW

Washington, DC 20552;

THE CONSUMER FINANCIAL PROTECTION
BUREAU

1700 G Street NW

Washington, DC 20552;

BENJAMIN BERNANKE, in his official capacity as
Chairman of the Board of Governors of the Federal
Reserve System, and in his official capacity as ex officio
Member of the Financial Stability Oversight Council

! pursuant to Federal Rule of Civil Procedure 25(d), Acting U.S. Secretary of the Treasury Wolin
has been substituted as a defendant for former Secretary Geithner, and Chairman of the U.S.
Securities and Exchange Commission Walter has been sub
Chairman Schapiro. Additionally, the caption has been revised to reflect Mr. Gruenberg’s new
office as Chairman of the Board of Directors of the Federal Deposit Insurance Corporation.
Corresponding conforming changes have been made to paragraphs 45, 57, 62, and 150.

3
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20th Street and Constitution Avenue NW
Washington, DC 20551;

JANET YELLEN, in her official capacity as Vice
Chairman of the Board of Governors of the Federal
Reserve System

20th Street and Constitution Avenue NW
Washington, DC 20551;

ELIZABETH DUKE, in her official capacity as Member
of the Board of Governors of the Federal

Reserve System

20th Street and Constitution Avenue NW

Washington, DC 20551;

JEROME POWELL, in his official capacity as Member
of the Board of Governors of the Federal Reserve System
20th Street and Constitution Avenue NW

Washington, DC 20551;

SARAH BLOOM RASKIN, in her official capacity as
Member of the Board of Governors of the Federal
Reserve System

20th Street and Constitution Avenue NW
Washington, DC 20551;

JEREMY STEIN, in his official capacity as Member of
the Board of Governors of the Federal Reserve System
20th Street and Constitution Avenue NW

Washington, DC 20551;

DANIEL TARULLO, in his official capacity as Member
of the Board of Governors of the Federal

Reserve System ’

20th Street and Constitution Avenue NW

Washington, DC 20551;

THE BOARD OF GOVERNORS OF THE FEDERAL
RESERVE SYSTEM

20th Street and Constitution Avenue NW

Washington, DC 20551;

MARTIN GRUENBERG, in his official capacity as
Chairman of the Board of Directors of the Federal
Deposit Insurance Corporation, and in his official
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capacity as ex officio Member of the Financial Stability
Oversight Council

550 17th Street NW

Washington, DC 20429,

THOMAS HOENIG, in his official capacity as Director
of the Federal Deposit Insurance Corporation

550 17th Street NW

Washington, DC 20429;

JEREMIAH NORTON, in his official capacity as
Director of the Federal Deposit Insurance Corporation
550 17th Street NW

Washington, DC 20429;

THOMAS CURRY, in his official capacity as U.S.
Comptroller of the Currency, in his official capacity as ex
officio Director of the Federal Deposit Insurance
Corporation, and in his official capacity as ex officio
member of the Financial Stability Oversight Council
Comptroller of the Currency

Administrator of National Banks

Washington, DC 20219;

THE FEDERAL DEPOSIT INSURANCE
CORPORATION

550 17th Street NW

Washington, DC 20429;

ELISSE B. WALTER, in her official capacity as
Chairman of the U.S. Securities and Exchange
Commission and ex officio member of the Financial
Stability Oversight Council

100 F Street NE

Washington, DC 20549;

GARY GENSLER, in his official capacity as Chairman
of the U.S. Commodity Futures Trading Commission and
ex officio member of the Financial Stability Oversight
Council

Three Lafayette Center

1155 21st Street

Washington, DC 20581;

DEBBIE MATZ, in her official capacity as Chairman of
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the National Credit Union Administration Board and ex
officio Member of the Financial Stability Oversight
Council

1775 Duke Street

Alexandria, VA 22314;

S. ROY WOODALL, in his official capacity as Member
of the Financial Stability Oversight Council

1500 Pennsylvania Avenue, NW

Washington, DC 20220;

and

THE FINANCIAL STABILITY OVERSIGHT
COUNCIL

1500 Pennsylvania Avenue, NW

Washington, DC 20220,

Defendants.

SECOND AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE

RELIEF
The above-captioned plaintiffs, by and through their undersigned attorneys,” allege as
follows:
INTRODUCTION
1. By this action, the Private Plaintiffs challenge the unconstitutional formation and

operation of the Consumer Financial Protection Bureau (“CFPB”), an agency created by Title X

2 This action consists of two groups of plaintiffs: the “Private Plaintiffs,” consisting of State
National Bank of Big Spring, the 60 Plus Association, Inc., and the Competitive Enterprise
Institute; and the “State Plaintiffs,” consisting of the State of Alabama, the State of Georgia, the
State of Kansas, the State of Michigan, the State of Montana, the State of Nebraska, the State of
Ohio, the State of Oklahoma, the State of South Carolina, the State of Texas, and the State of
West Virginia. As specified in the signature block, they are represented by separate counsel.
The State Plaintiffs’ allegations and claims are limited to Title II of the Dodd-Frank Act, as
described below.



of the Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203 (July
21, 2010) (“Dodd-Frank Act”).

2. By this action, the Private Plaintiffs challenge the unconstitutional appointment of
CFPB Director Richard Cordray, appointed to office neither with the Senate’s advice and
consent, nor during a Senate recess.

3. By this action, the Private Plaintiffs challenge the unconstitutional creation and
operation of the Financial Stability Oversight Council (“FSOC”), an inter-agency “council”
created by Title I of the Dodd-Frank Act.

4. By this action, the Plaintiffs challenge the unconstitutional creation and operation
of a new authority for the “orderly liquidation” of financial institutions under Title II of the
Dodd-Frank Act (“Orderly Liquidation Authority™).

5. These Titles of the Dodd- Frank Act violate the Constitution in several ways:

6. First, the CFPB’s formation and operation violates the Constitution’s separation
of powers. Title X of the Dodd-Frank Act delegates effectively unbounded power to the CFPB,
and couples that power with provisions insulating the CFPB against meaningful checks By the
Legislative, Executive, and Judicial Branches, as described in 19 5 1-107, below. Taken together,
these provisions remove all effective limits on the CFPB Director’s discretion, a violation of the
separation of powers.

7. Second, the President unconstitutionally appointed Richard Cordray to be CFPB
Director by refusing to secure the Senate’s advice and consent while the Senate was in session,
one of the few constitutional checks and balances on the CFPB left in place by the Dodd-Frank

Act, as described in ] 108-118, below.



8. Third, the FSOC’s formation and operation violates the Constitution’s separation
of powers. The FSOC has sweeping and unprecedented discretion to choose which nonbank
financial companies to designate as “systemically important” (or, “too big to fail”). That
designation signals that the selected companies have the implicit backing of the federal
government—and, accordingly, an unfair advantage over competitors in attracting scarce,
fungible investment capital. Yet the FSOC’s sweeping powers and discretion are not limited by
any meaningful statutory directives. And the FSOC, whose members include nonvoting state
officials appointed by state regulators rather than the President, is insulated from meaningful
judicial review—indeed, from all judicial review brought by third parties injured by an FSOC
designation—as described in { 119-141, below. Taken together, these provisions provide the
FSOC virtually boundless discretion in making its highly conseqﬁential designations, a violation
of the separation of powers.

9. Fourth, the “Orderly Liquidation Authority” violates the separation of powers.
Title II of the Dodd-Frank Act empowers the Treasury Secretary to order the liquidation of a
financial company with little or no advance warning, under cover of mandatory secrecy, and
without either useful statutory guidance or meaningful legislative, executive, or judicial
oversight. Moreover, Title IT empowers the EDIC to unilaterally violate the rights of financial
companies’ creditors (and unilaterally choose favorites among similarly situated creditors) while
carrying out that “liquidation.” All of this occurs without meaningful judicial review, as
described in f 142-178, below.

10.  Fifth, the Orderly Liquidation Authority violates the mandate of the Fifth
Amendment to the United States Constitution that “[n]o person shall . . . be deprived of life,
liberty, or property, without due process of law.” The forced liquidation of a company with little
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or no advance warning, in combination with the FDIC’s virtually unlimited power to choose
favorites among similarly situated creditors in implémenting the liquidation, denies the subject
company and its creditors constitutionally required notice and a meaningful opportunity to be
heard before their property is taken—and likely becomes unrecoverable, as described in ] 142-
178, below.

11. Sixth, the Orderly Liquidation Authority violates the requirement in Article I,
Section 8, Clause 4 of the United States Constitution, that any “Laws on the subject of
Bankruptcies throughout the United States” be “uniform.” With no meaningful limits on the
discretion conferred on the Treasury Secretary or on the FDIC, Title II not only empowers the
FDIC to choose which companies will be subject to liquidation under Title II, but also confers on
the FDIC unilateral authority to provide special treatment to whatever creditors the FDIC, in its
sole and unbounded discretion, decides to favor, as described in 9 142-178, below.

JURISDICTION AND VENUE

12.  This Court has jurisdiction over this case pursuant to 28 U.S.C. §§ 1331 and 2201.
13.  Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b) and (e).

PARTIES

14.  Plaintiff State National Bank of Big Spring (“Bank”) is a Texas corporation and
federally-chartered bank headquartered in Big Spring, Texas. The Bank opened in 1909 and
currently has three locations in Big Spring, Lamesa, and O’Donnell, Texas. The Bank is a local
community bank with less than $275 million in deposits and offers customers access to checking
accounts, savings accounts, certificates of deposit, and individual retirement accounts.

15.  Title X of the Dodd-Frank Act, and CFPB Director Richard Cordray’s

unconstitutional appointment to direct that agency, injure the Bank. As a result of the CFPB’s
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promulgation of a Final Rule regulating international remittance transfers imposing burdensome
requirements on financial institutions and other providers of those services, the Bank has stopped
offering those services to its customers.

16.  The Bank is further injured because Title X requires the Bank to conduct its
business, and make decisions about what kinds of business to conduct, without knowing whether
the CFPB will retroactively announce that one or more of the Bank’s consumer lending practices
is “unfair,” “deceptive,” or “abusive” and enforce that interpretation through supervision,
investigation, or enforcement activities. Title X’s open-ended grant of power to the CFPB,
combined with the absence of checks and balances limiting the CFPB from expansively
interpreting that grant of power, creates a cloud of regulatory uncertainty that forces banks to
censor their own offerings—a chilling effect that, for example, left the Bank with no safe choice
but to exit the consumer mortgage business and not return until the CFPB’s authority and
discretion are defined with greater specificity, transparency, and accountability.

17.  Indeed, statements of CFPB Director Cordray and other officials connected to the
CFPB heighten the likelihood that the Bank’s mortgage products could be deemed unlawful,
after the fact, by the CFPB—as described in § 51-107, below.

18.  Plaintiff 60 Plus Association, Inc. (“Association”) is a seven-million member,
non-profit, non-partisan seniors advocacy group that is tax-exempt under Section 501(c)(4) of
the Internal Revenue Code. It is devoted to advancing free markets and strengthening limits on
government regulation. One of its goals is to preserve access to credit and financial products for
seniors, such as mortgages and reverse mortgages. Founded in 1992, it is based in Alexandria,

Virginia.
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19. The Dodd-Frank Act harms the members of the 60 Plus Association in that it has
reduced, and will further reduce, the range and affordability of banking, credit, investment, and |
savings options available to them. For example, provisions enforced by the CFPB have reduced
the availability of free checking, and the number of banks offering it; they have reduced the
number of companies offering mortgages; and they have increased mortgage fees.

70.  The 60 Plus Association surveys its members regarding their interest in a variety
of financial products that it might offer to them as benefits. These products range from
investment programs and bank accounts to credit cards and insurance. The Dodd-Frank Act
harms both the Association and its members by increasing the cost and reducing the availability
of such products, both currently and in the near future.

21. Plaihtiff Competitive Enterprise Institute (“CEI”) is a tax-exempt, nonprofit
public interest organization under Section 501(c)(3) of the Internal Revenue Code. Itis
dedicated to advancing the principles of individual liberty and limited government. To those
ends, CEI engages in research, education, and advocacy efforts involving a broad range of
regulatory and legal issues. It also participates in cases involving financial regulation and
constitutional checks and balances, such as the separation of powers and federalism: e.g., Free
Enter. Fund v. Pub. Co. Accounting Oversight Bd., 130 8S. Ct. 3138 (2010); Floridav. U.S. Dep’t
of Health & Human Servs., 648 F.3d 1235 (11th Cir. 2011); and Watters v. Wachovia Bank,
N.A., 550 U.S. 1(2007). Founded in 1984, it is based in Washington, D.C.

22, CEI has checking and brokerage accounts and certificates of deposit (“CDs”) in
banks and brokerage firms regulated by the CFPB that qualify as systemically important under
the Dodd-Frank Act as enforced by FSOC. For example, it has checking accounts and CDs at
Wells Fargo, and CDs at Merrill Lynch. It also has credit cards with terms subject to regulation
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by the CFPB under Dodd-Frank. The nature and cost of these accounts are jeopardized by the
CFPB’s sweeping regulatory authority over them and over the institutions in which they are
based.

23.  Plaintiff State of Alabama, by and through Luther Strange, Attorney General of
the State of Alabama, is a sovereign State of the United States of America.

24.  Alabama’s pension funds have investments in a variety of institutions that qualify
as financial companies as defined by Section 210 of the Dodd-Frank Act, rendering those
companies subject to the Orderly Liquidation Authority created by Title I of the Dodd-Frank
Act. A non-exhaustive list of those investments is attached to this Complaint as Exhibit A, and
is incorporated into this complaint by reference. The State of Alabama is ultimately liable for
the payment of pensions that have been promised to State employees, and thus any loss of
property rights or investment value suffered by the State’s pension funds directly harms the State
of Alabama. The terms “Alabama” and “State of Alabama” are accordingly used
interchangeably throughout this Complaint with the term “Alabama’s pension funds.”

75 Plaintiff State of Georgia, by and through Samuel S. Olens, Attorney General of
the State of Georgia, is a sovereign State of the United States of America.

26.  Georgia has investments in a variety of institutions that qualify as financial
companies as defined by Section 210 of the Dodd-Frank Act, rendering those companies subject
to the Orderly Liquidation Authority created by Title II of the Dodd-Frank Act. A non-
exhaustive list of those investments is attached to this Complaint as Exhibit B, and is
incorporated into this complaint by reference. The State of Georgia is directly harmed by any

loss of property rights or investment value in those assets.
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27. Plaintiff State of Kansas, by and through Derek Schmidt, Attorney General of the
State of Kansas, is a sovereign State of the United States of America.

78.  Kansas’s pension funds have investments in a variety of institutions that qualify
as financial companies as defined by Section 210 of the Dodd-Frank Act, rendering those
companies subject to the Orderly Liquidation Authority created by Title II of the Dodd-Frank
Act. A non-exhaustive list of those investments is attached to this Complaint as Exhibit C, and is
incorporated into this complaint by reference. The State of Kansas is ultimately liable for the
payment of pensions that have been promised to State employees, and thus any loss of property
rights or investment value suffered by the State’s pension funds directly harms the State of
Kansas. The terms “Kansas” and “State of Kansas” are accordingly used interchangeably
throughout this Complaint with the term “Kansas’s pension funds.”

29.  Bill Schuette, Attorney General of Michigan, is bringing this action on behalf of
the People of Michigan under Mich. Comp. Law § 14.28, which provides that the Michigan
Attorney General may “appear for the people of [Michigan] in any other court or tribunal, in any
cause or matter, civil or criminal, in which the people of [Michigan] may be a party or
interested.” Under Michigan’s constitution, the people are sovereign. Mich. Const. art. I, § 1
(“All political power is inherent in the people. Government is instituted for their equal benefit,
security, and protection.”). The State of Michigan is a sovereign State of the United States of
America.

30.  Michigan’s pension funds have investments in a variety of institutions that qualify
as financial companies as defined by Section 210 of the Dodd-Frank Act, rendering those
companies subject to the Orderly Liquidation Authority created by Title II of the Dodd-Frank
Act. A non-exhaustive list of those investments is attached to this Complaint as Exhibit D, and

13



is incorporated into this complaint by reference. The State of Michigan is ultimately liable for
the payment of pensions that have been promised to State employees, and thus any loss of
property rights or investment value suffered by the State’s pension funds directly harms the State
of Michigan. The terms “Michigan” and “State of Michigan” are accordingly used
interchangeably throughout this Complaint with the term “Michigan’s pension funds.”

31, Plaintiff State of Montana, by and through Timothy C. Fox, Attorney General of
the State of Montana, is a sovereign State of the United States of America.

32. Montana’s pension funds have investments in a variety of institutions that qualify
as financial companies as defined by Section 210 of the Dodd-Frank Act, rendering those
companies subject to the Orderly Liquidation Authority created by Title II of the Dodd-Frank
Act. A non-exhaustive list of those investments is attached to this Complaint as Exhibit E, and is
incorporated into this complaint by reference. The State of Montana is ultimately liable for the
payment of pensions that have been promised to State employees, and thus any loss of property
rights or investment value suffered by the State’s pension funds directly harms the State of
Montana. The terms “Montana” and “State of Montana” are accordingly used interchangeably
throughout this Complaint with the term “Montana’s pension funds.”

33 Plaintiff State of Nebraska, by and through Jon C. Bruning, Attorney General of
the State of Nebraska, is a sovereign State of the United States of America.

34.  Nebraska’s pension funds have investments in a variety of institutions that qualify
as financial companies as defined by Section 210 of the Dodd-Frank Act, rendering those
companies subject to the Orderly Liquidation Authority created by Title II of the Dodd-Frank
Act. A non-exhaustive list of those investments is attached to this Complaint as Exhibit F, and is

incorporated into this complaint by reference. The State of Nebraska is ultimately liable for the
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payment of pensions that have been promised to State employees, and thus any loss of property
rights or investment value suffered by the State’s pension funds directly harms the State of
Nebraska. The terms “Nebraska” and “State of Nebraska” are accordingly used interchangeably
throughout this Complaint with the term “Nebraska’s pension funds.”

35 Plaintiff State of Ohio, by and through its Attorney General Michael DeWine, is a
sovereign State of the United States of America.

36.  Various governmental entities in Ohio, including the Ohio Attorney General’s
Office, have public monies in public investment pools that hold commercial paper and/or bonds
issued by financial companies as defined by Section 210 of the bodd—Frank Act and thereby
subject to the Orderly Liquidation Authority created by Title IT of the Dodd-Frank Act. A non-
exhaustive list of those investments is attached to this Complaint as Exhibit G, and is
incorporated into this complaint by reference. The State of Ohio is directly harmed by any loss
of property rights or investment value suffered in connection with such holdings.

37.  Plaintiff State of Oklahoma, by and through E. Scott Pruitt, Attorney General of
the State of Oklahoma, is a sovereign State of the United States of America.

3.  Oklahoma’s pension funds have investments in a variety of institutions that
qualify as financial companies as defined by Section 210 of the Dodd-Frank Act, rendering those
companies subject to the Orderly Liquidation Authority created by Title II of the Dodd-Frank
Act. A non-exhaustive list of those investments is attached to this Complaint as Exhibit H, and
is incorporated into this complaint by reference. The State of Oklahoma is ultimately liable for
the payment of pensions that have been promised to State employees, and thus any loss of

property rights or investment value suffered by the State’s pension funds directly harms the State
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of Oklahoma. The terms “Oklahoma” and “State of Oklahoma” are accordingly used
interchangeably throughout this Complaint with the term “Oklahoma’s pension funds.”

39.  Plaintiff State of South Carolina, by and through Alan Wilson, Attorney General
of the State of South Carolina, is a sovereign State of the United States of America.

40.  South Carolina’s pension funds have investments in a variety of institutions that
qualify as financial companies as defined by Section 210 of the Dodd-Frank Act, rendering those
companies subject to the Orderly Liquidation Authority created by Title I of the Dodd-Frank
Act. A non-exhaustive list of those investments is attached to this Complaint as Exhibit I, and is
incorporated into this complaint by reference. The State of South Carolina is ultimately liable
for the payment of pensions that have been promised to State employees, and thus any loss of
property rights or investment value suffered by the State’s pension funds directly harms the State
of South Carolina. The terms “South Carolina” and “State of South Carolina” are accordingly
used interchangeably throughout this Complaint with the term «“§outh Carolina’s pension funds.”

41. Plaintiff State of Texas, by and through Greg Abbott, Attorney General of Texas,
is a sovereign State of the United States of America.

42.  Texas, through the Texas Treasury Safekeeping Trust Company, has investments
in a variety of institutions that qualify as financial companies as defined by Section 210 of the
Dodd-Frank Act, rendering those companies subject to the Orderly Liquidation Authority created
by Title II of the Dodd-Frank Act. A non-exhaustive list of those investments is attached to this
Complaint as Exhibit J, and is incorporated into this complaint by reference. The State of Texas
is directly harmed by any loss of property rights or investment value suffered by the Texas

Treasury Safekeeping Trust Company. The terms “Texas” and “State of Texas” are accordingly
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used interchangeably throughout this Complaint with the term “Texas Treasury Safekeeping
Trust Company.”

43.  Plaintiff State of West Virginia, by and through Patrick Morrisey, Attorney
General of the State of West Virginia, is a sovereign State of the United States of America.

44.  The State of West Virginia has public monies, including monies in public pension
funds, in investment pools that hold commercial paper and/or bonds issued by financial
companies as defined by Section 210 of the Dodd-Frank Act and thereby subject to the Orderly
Liquidation Authority created by Title II of the Dodd-Frank Act. A non-exhaustive list of those
investments is attached to this Complaint as Exhibit K, and is incorporated into this complaint by
reference. The State of West Virginia is directly harmed by any loss of property rights or
investment value suffered in connection with such holdings. With regard to monies in public
pensionA funds in particular, the State of West Virginia is liable for the payment of pensions to
qualifying State employees, and thus any loss of property rights or investment value suffered by
the State’s pension funds directly harms the State of West Virginia.

45.  Defendant Neil S. Wolin is the Acting United States Secretary of the Treasury,
and the ex officio Chairman of the Financial Stability Oversight Council; he is located in
Washington, D.C., and he is named in his official capacity.

46.  Defendant U.S. Department of the Treasury is located in Washington, D.C.

47.  Defendant Richard Cordray is Director of the Consumer Financial Protection
Bureau, an ex officio Director of the Federal Deposit Iﬁsurance Corporation, and an ex officio
member of the Financial Stability Oversight Council; he is located in Washington, D.C., and he
is named in his official capacity.

48.  Defendant Consumer Financial Protection Bureau is located in Washington, D.C.
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49.  Defendant Benjamin Bernanke is Chairman of the Board of Governors of the
Federal Reserve System, and an ex officio member of the Financial Stability Oversight Council;
he is located in Washington, D.C., and he is named in his official capacity.

50. Defendant Janet Yellen is Vice Chairman of the Board of Governors of the
Federal Reserve System; she is Jocated in Washington, D.C., and she is named in her official
capacity.

51.  Defendant Elizabeth Duke is a member of the Board of Governors of the Federal
Reserve System; she is located in Washington, D.C., and she is named in her official capacity.

59 Defendant Jerome Powell is a member of the Board of Governors of the Federal
Reserve System; he is located in Washington, D.C., and he is named in his official capacity.

53.  Defendant Sarah Bloom Raskin is a member of the Board of Governors of the
Federal Reserve System; she is Jocated in Washington, D.C., and she is named in her official
capacity.

54.  Defendant Jeremy Stein is a member of the Board of Governors of the Federal
Reserve System; he is located in Washington, D.C., and he is named in his official capacity.

55,  Defendant Daniel Tarullo is a member of the Board of Governors of the Federal
Reserve System; he is located in Washington, D.C., and he is named in his official capacity.

56.  Defendant the Board of Governors of the Federal Reserve System is an agency of
the United States, located in Washington, D.C.

57  Defendant Martin Gruenberg is Chairman of the Board of Directors of the Federal
Deposit Insurance Corporation, and an ex officio member of the Financial Stability Oversight

Council; he is located in Washington, D.C., and he is named in his official capacity.

18



58.  Defendant Thomas Hoenig is a Director of the Federal Deposit Insurance
Corporation; he is located in Washington, D.C., and he is named in his official capacity.

59.  Defendant Jeremiah Norton is a Director of the Federal Deposit Insurance
Corporation; he is located in Washington, D.C., and he is named in his official capacity.

60.  Defendant Thomas Curry is U.S. Comptroller of the Currency, an ex officio
Director of the Federal Deposit Insurance Corporation, and an ex officio member of the Financial
Stability Oversight Council; he is located in Washington, D.C., and he is named in his official
capacity.

61.  Defendant Federal Deposit Insurance Corporation is located in Washington, D.C.

62.  Defendant Elisse B. Walter is Chairman of the U.S. Securities and Exchange
Commission, and an ex officio member of the Financial Stability Oversight Council; she 1s
Jocated in Washington, D.C., and she is named in her official capacity.

63.  Defendant Gary Gensler is Chairman of the U.S. Commodity Futures Trading
Commission, and an ex officio member of the Financial Stability Oversight Council; he is located
in Washington, D.C., and he is named in his official capacity.

64.  Defendant Debbie Matz is Chairman of the National Credit Union Administration
Board, and an ex officio member of the Financial Stability Oversight Council; she is located in
Washington, D.C., and she is named in her official capacity.

65. Defendant S. Roy Woodall is a member of the Financial Stability Oversight
Council; he is located in Washington, D.C., and he is named in his official capacity.

66.  Defendant Financial Stability Oversight Council is located in Washington, D.C.

THE CONSUMER FINANCIAL PROTECTION BUREAU

67.  The Private Plaintiffs allege as follows, with respect to the CFPB:
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68.  Section 1011(a) of the Dodd-Frank Act establishes a new Consumer Financial
Protection Bureau to “regulate the offering and provision of consumer financial products or
services under the Federal consumer financial laws.”

69. Section 1011(a) declares the CFPB to be an “Executive agency” within the
meaning of 5 U.S.C. § 105. But the same provision also declares the CFPB to be an
“independent bureau” that is “established in the Federal Reserve System,” which is in turn led by
the Board of Governors of the Federal Reserve System (“FRB”), an “independent regulatory
agency” under 44 U.S.C. § 3502(5).

Title X Delegates Effectively Unlimited Power To The CFPB To Litigate, Investigate,

Regulate, and Enforce Against Practices That The CFPB Deems To Be “Unfair,”
“Deceptive,” or “Abusive”

70. The Dodd-Frank Act grants the CFPB vast authority over consumer financial
product and service firms, including Plaintiff State National Bank of Big Spring.

71. Section 1031(a) of the Dodd-Frank Act authorizes the CFPB to take any of
several enumerated actions, including direct enforcement action, to prevent a covered person or
service provider from committing or engaging in “unfair,” “deceptive,” or “abusive” practices in
connection with the provision or offering of a consumer financial product or service.

72. And Section 1031(b) of the Act authorizes the CFPB to prescribe rules identifying
unfair, deceptive, or abusive acts or practices under Federal law in connection with any
transaction with a consumer for a consumer financial product or service.

73. But the Act provides no definition for “ynfair” or “deceptive” acts or practices,
Jeaving those terms to the CFPB to interpret and enforce, either through ad hoc litigation or
through regulation. Nor is the CFPB bound by prior agencies’ interpretation of similar statutory
terms.
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74.  Nor does the Act provide meaningful limits on what the CFPB can deem an
“abusive” act or practice. Section 1031(d) leaves that term to be defined by fhe CFPB, subject
only to the requirement that the CFPB not define an act or practice to be “abusive” unless it “(1)
materially interferes with the ability of a consumer to understand a term or condition of a
consumer financial product or service; or (2) takes unreasonable advantage of — (A) a lack of
understanding on the part of the consumer of the material risks, costs, or conditions of the
product or service; (B) the inability of the consumer to protect the interests of the consumer in
selecting or using a consumer financial product or service; or (C) the reasonable reliance by the
consumer on a covered person to act in the interests of the consumer.” Sec. 1031(d).” Those
nominal limits offer no transparency or certainty for lenders, because the limits consist
exclusively of subjective factors that can only be ascertained on a case-by-case, borrower-by-
borrower, ex post facto basis, and can be interpreted broadly by the CFPB because the agency is
subject to no effective checks or balances by the other branches.

75. In fact, the CFPB Director has himself acknowledged this. In a January 24, 2012
hearing before a subcommittee of the U.S. House Committee on Oversight and Government
Reform, CFPB Director Cordray stated that the Act’s use of the term “abusive” is “a little bit of a
puzzle because it is a new term”; the CFPB has “been looking at it, trying to understand it, and
we have determined that that is going to have to be a fact and circumstances issue; it is not
something we are likely to be able to define in the abstract. Probably not useful to try to define a
term like that in the abstract; we are going to have to see what kind of situations may arise where

that would seem to fit the bill under the prongs.”

3 All “Sec.” citations refer to the sections of the Dodd-Frank Act.
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76.  The Act’s open-ended grant of power over what the CFPB deems to be “unfair,”
“deceptive,” or “abusive” lending practices is further exacerbated by the CFPB’s discretion to
unilaterally exempt any class of covered persons, service providers, or consumer financial
products or services from the scope of any rule promulgated under Title X. Sec. 1022(b)(3).

77.  While the Act allows the CFPB to define and enforce those open-ended standards
through rulemaking, CFPB Director Cordray already announced (as noted above) his intention to
define and enforce them primarily through ad hoc, ex post facto enforcement activities. That
Jeaves regulated entities, such as State National Bank of Big Spring, at substantial risk that the
CFPB will define or re-define what is legal and illegal, likely on a case-by-case, ex post facto
basis, only affer the bank has executed a mortgage or other consumer lending transaction.

78.  The CFPB’s unbridled authority to newly define what constitutes an “unfair,”
“deceptive,” or “abusive” lending practice on a case-by-case, ex post facto basis, imposes severe
regulatory risk upon lenders, including Plaintiff State National Bank of Big Spring, which cannot
know in advance, with reasonable certainty, whether longstanding or new financial services will
open them to retroactive liability according to the CFPB.

79. In pursuing practices it deems to be “unfair,” “deceptive,” or “abusive,” the CFPB
is further empowered to require insured depository institutions, including Plaintiff State National
* Bank of Big Spring, to provide reports to the CFPB containing “information owned or under the
control of [the institution], regardless of whether such information is maintained, stored or
processed by another person,” for the purpose of “assess[ing] and detect[ing] risks to consumers
and consumer financial markets.” Sec. 1026(b).

80.  The CFPB is also empowered to refer activities it deems to be “a material

violation of a Federal consumer financial law” to the prudential regulator of an insured
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depository institution—in the case of Plaintiff State National Bank of Big Spring, the Office of
the Comptroller of the Currency—*“and recommend appropriate action to respond.” Sec.
1026(d)(2)(A). When the CFPB makes such a referral to a prudential regulator, the prudential
regulator is required to “provide a written response to the Bureau not later than 60 days
thereafter.” Sec. 1026(d)(2)(B).

81.  The CFPB can also intervene directly in examinations conducted by the
prudential regulators of insured depository institutions such as Plaintiff State National Bank of
Big Spring. Specifically, the CFPB can include CFPB examiners on a sample basis in
examinations conducted by the prudential regulator. Sec. 1026(c)(1). When the CFPB includes
one of its examiners in an examination conducted by a prudential regulator, the regulator is
required to “involve such Bureau examiner in the entire examination process,” “provide all
reports, records, and documentation related to the examination process ... to the Bureau on a
timely and continual basis,” and “consider input of the Bureau concerning the scope of an
examination, conduct of the examination, the contents of the examination report, the designation
of matters requiring attention, and examination ratings.” Sec. 1026(c)(2).

82.  The CFPB thus not only has direct enforcement authorities of its own, but also
substantially influences and effectively directs and controls the enforcement and examination
activities of prudential regulators, by defining the terms “unfair,” “deceptive,” and “abusive” in
ways that bind prudential regulators, both through formal regulations and thrdugh informal
directives and guidance; by referring insured depository institutions to prudential regulators for
investigation and requiring the prudential regulators to provide a written response to such
referrals; and by inserting the CFPB and its examiners directly into the examinations conducted

by prudential regulators.
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83.  The resulting chilling effect of the direct and indirect investigative, enforcement,
and referral authorities vested in the CFPB by Title X forces lenders such as the Bank to either
risk burdensome federal investigation or prosecution or curtail their own services and products.

84.  For example, Title X’s broad terms, as administered by the CFPB, already have
forced Plaintiff Big Spring National Bank to discontinue its own mortgage lending, because its
mortgage lending practices are within the CFPB’s jurisdiction (i.e., they are consumer financial
products or services) yet the Bank cannot be reasonably certain, ex anfe, whether the CFPB
and/or the Office of the Comptroller of the Currency (influenced and directed by the CFPB, and
subject to the CFPB’s interpretation of the consumer financial laws) will investigate or litigate
against them, deeming those practices to be “unfair,” “deceptive,” or “abusive” pursuant to an ex
post facto CFPB interpretation of the law.

85.  The Bank’s mortgage services and products traditionally focused on real estate in
the Bank’s geographic area where real estate is generally bought and sold at relatively low
prices, and where mortgage borrowers traditionally pay relatively large down payments; rather
than charging their customers “points” for the mortgages, the Bank structured its mortgages to
feature a five-year “balloon payment.”

86.  The Bank’s mortgage business was regularly profitable, and was deemed by the
Bank to be one of the best and most prudent ways to invest and make a return on the Bank’s
deposits.

87 Unfortunately, due to Title X’s lack of meaningful limits on what constitutes an
“unfair,” “deceptive,” or “abusive” practice, combined with the lack of checks and balances
guiding and limiting the CFPB’s discretion in administering those open—ended grants of power,

the Bank could not be reasonably certain that continued lending on these terms would not expose
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the Bank to sudden enforcement actions by the CFPB or, at the influence and direction of the
CFPB, by the Office of the Comptroller of the Currency.

88.  The overwhelming uncertainty inherent in Title X’s open-ended grant of power to
the CFPB and the lack of checks and balances limiting the CEPB’s exercise of that power has
been exemplified and amplified by statements from various officials stressing the breadth of the
CFPB’s power and the CFPB’s intent to define consumer finance law on a case-by-case basis.

89.  For example, on September 17, 2010, President Obama announced the
appointment of Elizabeth Warren as his “Special Advisor to the Secretary of the Treasury on the
Consumer Financial Protection Bureau” (i.e., the initial organizer and leader of the CFPB, prior
to the appointment of a CFPB Director); in making that announcement, President Obama
asserted that the CFPB would “crack down on the abusive practice of unscrupulous mortgage
Jenders,” and that “[b]asically, the Consumer Financial Protection Bureau will be a watchdog for
the American consumer, charged with enforcing the toughest financial protections in history.”

90. Similarly, on the very day after the President’s announcement of his appointment,
CFPB Director Cordray gave a press conference at a think-tank in Washington, D.C.,
announcing that “[o]ur team is taking complaints about credit cards and mortgages, with other
products to be added as we move forward,” and that to act upon “outrageous” stories from
mortgage borrowers and other named and unnamed members of the public “is exactly what the
consumer bureau is here to do.”

91. Similarly, in a March 14, 2012 address Director Cordray reiterated that the CFPB
would continue to “address the origination of mortgages, including loan originator compensation

and the origination of high-priced mortgages.”
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92.  In each of these statements, and others, CFPB Director Cordray and other CFPB
officials have validated and reinforced responsible lenders’ reasonable fears that Title X
empowers the CFPB to aggressively interpret its open-ended statutory mandate to retroactively
punish good-faith consumer lending practices—which the CFPB can do because of the lack of
checks and balances limiting the agency’s discretion.

93.  These and other statements justify the Bank’s reasonable, good-faith concerns
about the threat of liability established by the CFPB on a case-by-case, ex post facto basis.

94.  Accordingly, in light of Title X’s grant of effectively unlimited power to the
CFPB, the Bank ceased its consumer mortgage lending operations on or about October 2010, and
it continues to decline to re-enter the market for offering consumer mortgages, including
mortgages with “balloon payments,” as well as «“character loans”—Jloans based not only on
quantitative estimates of the borrower’s ability to pay and the resale value of collateral property
but also the borrower’s known credibility and character—in light of the risks and uncertainty
imposed by CFPB’s unlimited powers and lack of checks and balances.

95.  To re-enter the mortgage market would entail not just the aforementioned
assumption of risk by the Bank, given the uncertain nature of CFPB enforcement and
investigation under Title X, as well as the CFPB’s ability directly and indirectly to influence the
examinations and enforcement activities of the Office of the Comptroller of the Currency, but
also the burdens of substantially increased compliance costs, as State National Bank of Big
Spring—a small community bank—would be forced to constantly monitor and predict the -
CFPB’s regulatory priorities and legal interpretations.

96.  Furthermore, the Bank would be required to comply with the extensive mortgage
disclosure rules the CFPB is poised to adopt. The CFPB recently promulgated a set of proposed
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rules on mortgage disclosures. See Integrated Mortgage Disclosures under the Real Estate
Settlement Procedures Act (Regulation X) and the Truth In Lending Act (Regulation Z), 77 Fed.
Reg. 51,116 (Aug. 23, 2012).

The CEPB’s Other Substantive Powers

97.  In addition to the CFPB’s open-ended power o define and prosecute what it
deems to be “unfair,” “deceptive,” or “abusive” practices, the CFPB also is empowered under
Title X to enforce myriad pre-existing statutes, and to “supervise” certain classes of banks.

The CFPB’s Authority To Administer Pre-Existing Statutes

98.  The Act commits to the CFPB’s jurisdiction myriad pre-existing “Federal
consumer financial laws” heretofore administered by other executive or independent agencies.

99.  Specifically, the Act authorizes the CFPB to “regulate the offering and provision
of consumer financial products or services under the Federal consumer financial laws,” including
the power to promulgate rules “necessary or appropriate to enable the [CFPB] to administer and
carry out the purposes and obj ectives of the Federal consumer financial laws, and to prevent
evasions thereof.” Sec. 1011(a), 1022(b)(1).

100.  According to Section 1002(12) & (14) of the Act, the “Federal consumer financial
laws” include: the Alternative Mortgage Transaction Parity Act, of 1982, 12 U.S.C. § 3801 e?
seq.; the Consumer Leasing Act of 1976, 15 U.S.C. § 1667, ef seq.; the Electronic Fund Transfer
Act, 15 U.S.C. § 1693 et seq. (except with respect to section 920); the Equal Credit Opportunity
Act, 15 U.S.C. § 1691 et seq.; the Fair Credit Billing Act, 15 U.S.C. § 1666 et seq.; the Fair
Credit Reporting Act, 15U.S.C. § 1681 et seq. (except with respect to sections 615(e) and 628);
the Home Owners Protection Act of 1998, 12 US.C. § 4901 et seq.; the Fair Debt Collections

Practices Act, 15 U.S.C. § 1692 et seq.; subsections (b) through (f) of section 43 of the Federal
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Deposit Insurance Act, 12 U.S.C. § 183 1t(c)-(f); sections 502 through 509 of the Gramm-Leach-
Bliley Act, 15 U.S.C. § 6802-6809 (except section 505 as it applies to section 501(b)); the Home
Mortgage Disclosure Act of 1975, 12 U.S.C. § 2801 et seq; the Homeownership and Equity
Protection Act of 1994, 15 U.S.C. § 1601; the Real Estate Settlement Procedures Act of 1974, 12
U.S.C. § 2601 ef seq.; the S.A.F.E. Mortgage Licensing Act of 2008, 12 U.S.C. § 5101 ef seq.;
the Truth in Lending Act, 15 U.S.C. § 1601 et seq.; the Truth in Savings Act, 12 U.S.C. § 4301
et seq.; section 626 of the Omnibus Appropriations Act, 2009 (Public Law 111-8); the Interstate
Land Sales Full Disclosure Act, 15 U.S.C. § 1701; and several laws for which authority of
enforcement is transferred to the CFPB, and rules or orders prescribed by the CFPB under its
statutory authority.

101. Accordingly, the Dodd-Frank Act transfers to the CFPB authority over aspects of
consumer financial prodgcts and services previously exercised by a range of other federal
agencies—including the FRB, the Office of the Comptroller of the Currency, the Office of Thrift
Supervision, the FDIC, the Federal Trade Commission, the National Credit Union
Administration, and the Department of Housing and Urban Development.

102. The CFPB’s interpretation of these existing statutes has already caused injury to
State National Bank of Big Spring. On February 7, 2012, the CEPB published in the Federal
Register its Final Rule with respect to international remittance transfers, pursuant to which the
Bank’s customers in the United States could send money to family members overseas. See
Electronic Fund Transfers, 77 Fed. Reg. 6194 (Feb. 7, 2012) (to be codified at 12 C.FR. pt.
1005). The Final Rule imposed substantial new disclosure and compliance requirements on the
Bank, which increase the cost of providing these services to the Bank’s customers to an

unsustainable level. On May 23, 2012, the Bank’s Board of Directors instituted a policy to cease
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providing these remittance transfer services to its consumers because of the increased costs
arising out of the CFPB’s Final Rule.

103. The CFPB thus asserted and exercised authority to regulate the Bank's -
international wire transfers.

The CEPB’s Supervisory Authority

104.  Section 1024 of the Dodd-Frank Act vests the CFPB with exclusive authority to
prescribe rules, issue guidance, conduct examinations, require reports or issue exemptions with
respect to covered non-depository institutions under the Federal consumer financial laws. Sec.
1024(d).

105. Section 1025 vests the CFPB with exclusive authority to require reports and
conduct periodic examinations of insured depository institutions or credit unions with total assets
of more than $10 billion and any affiliate thereof or service provider thereto. Sec. 1025(b), (d).
Likewise, the Act vests the CFPB with primary authority to enforce Federal consumer financial
laws with respect to insured depository institutions or credit unions with total assets of more than
$10 billion and any affiliate thereof or service provider thereto. Sec. 1025(c).

106. The Dodd-Frank Act grants the FRB authority to delegate to the CFPB its
authority to examine persons subject to the jurisdiction of the FRB for compliance with Federal
consumer financial laws. Sec. 1012(c)(1). Once the FRB has delegated examination authority to
the CFPB, the FRB may not intervene in any matter or proceeding before the Director, including
examinations or enforcement actions, or appoint, direct, or remove any officer or employee of
the CFPB, including the Director. Id.

107. Title X also gives the CFPB the authority to supervise an entity that: (1) offers or
provides origination, brokerage, or servicing of consumer loans secured by real estate: (2) is a
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“larger participant of a market for other consumer financial products or services;” (3) the CFPB
determines after notice to the entity and opportunity for response may be engaging in conduct
that poses risks to consumers with regard to thé provision of consumer financial products or
services; (4) offers to any consumer a private education loan; or (5) offers to a consumer a
payday loan. Sec. 1024(a)(1).

Title X Grants The CFPB Aggressive Investigation And Enforcement Powers

108. Subtitle E of Title X of the Dodd-Frank Act sets forth the CFPB’s enforcement
authority. Section 1052 authorizes the CFPB to engage in investigations, to issue subpoenas for
the attendance and testimony of witnesses and production of documents and materials, to issue
civil investigative demands, and to commence judicial proceedings to compel compliance Mth
those demands.

109. Séction 1053 of the Dodd-Frank Act authorizes the CFPB to conduct hearings and
adjudicative proceedings to ensure or enforce compliance with the Act, any rules promulgated
thereunder, or any other Federal law the CFPB is authorized to enforce.

110. Subject to limitations described in other provisions of Title X, Section 1054
authorizes the CFPB to commence a civil action against any person whom it deems to have
violated a Federal consumer financial law, and to seek all legal and equitable relief, including a
permanent or temporary injunction, as permitted by law.

The Dodd-Frank Act Eliminates The Checks And Balances That Could Otherwise
Limit The CFPB’s Exercise of Those Broad, Undefined Powers

111. As noted above, in addition to granting the CFPB effectively unlimited
rulemaking, enforcement, and supervisory powers over “unfair,” “deceptive,” or “abusive”
Jending practices, Title X of the Dodd-Frank Act also eliminates the Constitution’s fundamental

checks and balances that would ordinarily limit or channel the agency’s use of that power.
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Those checks and balances are necessary to prevent the CFPB from expansively and
aggressively interpreting its open-ended mandate; the absence of those checks and balances,
combined with the open-ended grant of power, constitutes a violation of the separation of
pOWerS.

112.  First, Congress has no “power of the purse” over the CFPB, because the Act
authorizes the CFPB to fund itself by unilaterally claiming funds from the FRB.

113. Speciﬁéally, the Director of the CFPB, who cannot be removed at the pleasure of
the President, determines for himself the amount of funding the CFPB receives from the FRB;
then the FRB must transfer those funds to the CFPB. Sec. 1017(a)(1).

114. The Act authorizes the CFPB fo claim an increasing percentage of the Federal
Reserve System’s 2009 operating expenses, beginning in fiscal year 2011 at up to 10 percent of
those expenses, and reaching up to 12 percent in fiscal year 2013 and thereafter. This amount
will be adjusted for inflation. Sec. 1017(a)(2)(B).

115. Because the Federal Reserve System’s 2009 operating expenses were
$4,980,000,000, the CFPB Director will be empowered to unilaterally requisition up to
$597,600,000 in 2013 and thereafter, adjusted for inflation. See Board of Governors of the
Federal Reserve System, 96th Annual Report 491 (2009), available at
http://www.federalreserve. gov/boarddocs/rptcongress/annualOQ/pdf/arO9.pdf; see also CFPB, FY
2013 Budget Justification 7 (2012), available at
http://ﬁles.consumerﬁnance.gov/f/2012/ 02/budget-justification.pdf.

116. In other words, the CFPB’s automatic budget authority is nearly double the

Federal Trade Commission’s entire budget request to Congress for fiscal year 2013 (i.e., $300

31



million). See FTC, Fiscal Year 2013 Congressional Budget Justification (2012), available at
http://www.ftc.gov/ftc/oed/fmo/2013_CBJ .pdf.

117. In addition to allowing the CFPB to fund itself, Title X goes so far as to explicitly
prohibit the House and Senate Appropriations Committees from even attempting to “review” the
CFPB’s self-funded budget. Sec. 1017(a)(2)(C).

118. Second, in addition to the Act’s elimination of Congress’s “power of the purse,”
the Act also insulates the CFPB Director from presidential oversight.

119. Specifically, once the CFPB Director is appointed by the President with the
advice and consent of the Senate, Sec. 1011(b)(1)-(2), he receives a five-year term in office and
may be removed by the President only for “inefficiency, neglect of duty, or malfeasance in
office.” Sec. 1011(c)(2), (3).

120. The absence of this check is particularly significant because all of the powers of
the Bureau are vested solely in the CFPB Director, without the moderating influence of other
commissioners, officials, or governors on the decisions of the CFPB, as is the case with other
administrative agencies that are vested with quasi-legislative and quasi-judicial powers.

121.  The judicial branch’s oversight power is also reduced, because the Dodd-Frank
Act requires the courts to grant the same deference to the CFPB’s interpretation of Federal
consumer financial laws that they would “if the Bureau were the only agency authorized to
apply, enforce, interpret, or administer the provisions of such Federal consumer financial law.”
Sec. 1022(b)(4)(B).

122. The CFPB’s regulatory authority is further insulated from accountability to the

very agency in which it is housed. Section 1012(c) provides that no rule or order promulgated by
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the CFPB shall be subject to approval or review by the FRB, and that the FRB shall not delay or
prevent the issuance of any rule or order promulgated by the CFPB.

123. In sum, Title X eliminates the fundamental checks and balances that would
ordinarily serve to limit the CFPB’s expansive interpretation of its open-ended statutory mandate
against State National Bank of Big Spring and other responsible lenders. This violates the
Constitution’s separation of powers.

RICHARD CORDRAY’S APPOINTMENT AS CFPB DIRECTOR

124. The Private Plaintiffs allege as follows, with respect to the appointment of CFPB
Director Richard Cordray:

125. Richard Cordray was appointed CFPB Director without the Senate’s advice and
consent, and without a Senate recess.

126.  Specifically, on January 4, 2012, President Obama announced that he was using
his “recess appointment” power to appoint Richard Cordray as the Director of the CFPB, an
unconstitutional act that circumvented one of the only few remaining (and minimal) checks on
the CFPB’s formation and operation.

127. The appointment of Mr. Cordray is unconstitutional because the Senate was not in

“recess,” as required to give effect to the President’s power to make recess appointments. This is
so for at least three reasons:

128. First, the Constitution gives the Senate the exclusive power to determine its rules,
and the Senate declared itself to be in session;

129.  Second, the House of Representatives had not consented to a Senate adjournment

of longer than three days, as it must to effect a recess;
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130. And third, the Senate passed significant economic policy legislation during the
session that the executive branch alleged to be a recess.

131. The Constitution gives the Senate the sole authority to declare when it is, and is
not, in session, subject only to House consent. The Constitution expressly vests in each House of
Congress the exclusive power to “determine the rules of its Proceedings.” U.S. Const. art. I, § 5,
cl. 2.

132.  As Senator Ron Wyden stated on the floor of the Senate on December 17, 2011,
the Senate agreed by unanimous consent to continue its 111th Session from December 20, 2011
through January 3, 2012; and to begin its 112th Session on January 3, as required by Section 2 of
the Twentieth Amendment to the United States Constitution, and continue that session at least
through January 23, 2012. 157 Cong. Rec. S8783-8784 (Dec. 17, 2011).

133. These sessions were substantive. For example, during these sessions Congress
passed a major piece of economic policy legislation, perhaps President Obama’s most significant
legislative priority of the fall of 2011, the Temporary Payroll Tax Cut Continuation Act of 2011,
by unanimous consent; See 157 Cong. Rec. $8789 (Dec. 23, 2011) (Sen. Reid). The President
signed the bill into law the next day. This decision to continue in session, rather than recess, was
necessary to discharge the Senate’s obligations under both the Twentieth Amendment and
Article I, Section 5, Clause 4 of the Constitution, which prohibits one House of Congresé from
adjourning for more than three days without the consent of the other. The House of
Representatives had not consented to adjournment.

134. The President’s attempt to “recess”-appoint CFPB Director Cordray in this

context was unprecedented and unconstitutional.
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THE FINANCIAL STABILITY OVERSIGHT COUNCIL

135. The Private Plaintiffs allege as follows, with respect to the FSOC:

136. Title I of the Dodd-Frank Act establishes the FSOC, an interagency “council”
with sweeping power and effectively unbridled discretion.

The Organization of FSOC

137. The FSOC is a 15-member body with broad executive powers. The FSOC is
chaired by the Secretary of the Treasury. Its other nine voting members, under Section
111(b)(1), are:

¢ the Chairman of the Securities & Exchange Commission,

¢ the Chairman of the Commodities Futures Trading Commission;

¢ the Chairman of the FRB;

e the Chairman of the FDIC;

¢ the Comptroller of the Currency;

¢ the Director of the CFPB,;

¢ the Director of the Federal Housing Finance Agency;

e the Chairman of the National Credit Union Administration Board; and

e an independent member appointed by the President having “insurance expertise.”

138. In addition to the ten voting members, the FSOC also has five nonvoting
members: the Director of the Office of Financial Research (a newly created office within the
Department of the Treasury); the Director of the Federal Insurance Office; a state insurance
commissioner; a state banking supervisor; and a state securities commissioner.

139.  Of the non-voting members, no member of the Executive Branch of the federal

government has a role in appointing the three state officials to the FSOC; rather, the state
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officials are to be “designated” for two-year terms “by a selection process determined by the
State insurance commissioners,” “State banking supérvisors,” or “State securities
commissioners,” respectively. Sec. 111(b)(2), 111(c)(1).

140. Non-voting members of the FSOC cannot be excluded from any of the
proceedings, meetings, discussions, or deliberations of the FSOC unless necessary to protect
confidential supervisory information submitted by financial institutions to regulatory agencies.
Sec. 111(b)(3).

The FSOC Has Effectively Unlimited Discretion To Pick Which Nonbank Financial
Companies Are “Systemically Important”

141. By atwo-thirds vote of the FSOC’s voting members (with the affirmative vote of
the Treasury Secretary), the FSOC may determine that a “U.S. nonbank financial company”
could, if in distress, “pose a threat to the financial stability of the United States.” Sec. 113(a).

142.  As the FSOC (like countless commentators and analysts) recognizes, those
determinations by the FSOC announce, in substance, that the designated nonbank financial
companies “are, or are likely to become, systemically important.” See 76 Fed. Reg. 64,264,
64,267 (Oct. 18, 2011) (emphasis added).

143. By designating a nonbank financial company as “systemically important,” the
FSOC subjects the company to the possibility of heightened federal oversight. See Sec. 115.
But the designation also confers a substantial competitive advantage upon the selected
company—and it imposes concomitant competitive disadvantage upon the company’s
competitors.

144. Specifically, financial companies that receive a “systemic importance”

designation will be seen by the investing public as less risky (because they are seen as having the
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implicit backing of the government), and therefore those companies will be able to attract
capital—in terms of both debt and equity investment—at an artificially low rate.

145. The benefits awaiting FSOC-designated systemically important financial
institutions (“SIFIs”) are well documented in economic literature. Banks perceived by the public
as “systemically important” (or, “too big to fail”) enjoy a substantial advantage over their
competitors in terms of their respective cost-of-capital. See, e.g., David A. Price, “Sifting for
SIFIs,” Region Focus, Federal Reserve Bank of Richmond (2011), available at
www.richmondfed.org/publications/research/region_focus/2011/ q2/pdf/federal_reserve.pdf;
Joseph Noss & Rhiannon Sowerbutts, The Implicit Subsidy of Banks 6 (Bank of England
Financial Stability Paper No. 15, May 2012), available at
http -//www.bankofengland.co.uk/publications/Documents/fst/fs_paperl5 pdf.

146.  Furthermore, this dynamic was illustrated by Defendant Bernanke in a March
2010 speech. Noting that “one of the greatest threats to the diversity and efficiency of our
financial system is the pernicious problem of financial institutions that are deemed ‘too big to
fail,”” he warned that “if a firm is publicly perceived as too big, or interconnected, or
systemically critical for the authorities to permit its failure, its creditors and counterparties have
less incentive to evaluate the quality of the firm’s business model, its management, and its risk-
taking behavior. As a result, such firms face limited market discipline, allowing them to obtain
funding on better terms than the quality or riskiness of their business would merit and giving
them incentives to take on excessive risks.”

147.  Finally, Bernanke added that “[h]aving institutions that are too big to fail also
creates competitive inequities that may prevent our most productive and innovative firms from
prospering.”
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148. The FSOC’s power to formally designate nonbank SIFIs will do for nonbanks
what unofficial SIFI status long has done for unofficial SIFls: give them a direct cost-of-capital
subsidy not enjoyed by the other companies competing for scarce, fungible capital—such as
Plaintiff State National Bank of Big Spring. Indeed, formal SIFI designations promulgated by
the FSOC will enhance any direct cost-of-capital subsidy previously enjoyed by institutions
considered by some in capital markets to enjoy unofficial SIFI status, by removing uncertainty as
to the government’s views on their SIFI status, and will extend this direct cost-of-capital subsidy |
to institutions not previously considered by those in capital markets to enjoy unofficial SIFI
status.

149.  Accordingly, Plaintiff State National Bank of Big Spring is injured by the FSOC’s
official designation of “systemically important” nonbank financial companies, because each
additional designation will require the Bank to compete with yet another financial company—
ie., a newly designated nonbank financial company—that is able to attract scarce, fungible
investment capital at artificially low cost.

150. By former Treasury Secretary and Defendant Geithner’s own admission, the
FSOC’s nonbank SIFI designations are imminent: On February 2, 2012, Secretary Geithner
announced that, “[t]his year, the Council will make the first of these designations.”

151. Despite all of the consequences riding upon the FSOC’s determination, the Dodd-
Frank Act gives the FSOC unlimited discretion in making those determinations.

152.  After listing several broad standards for the FSOC to consider in making its

Yq 6

determinations (e.g., that the company’s “scope, size, scale, concentration, interconnectedness, or
mix of activities . . . could pose a threat to the financial stability of the United States,” Sec.

113(a)(1)), Title I opens the door to unlimited other considerations by authorizing the FSOC to
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consider “any other risk-related factors that [the FSOC] deems appropriate” in subjecting a
company to this stringent oversight. Sec. 113(a)(2)(K).

153. Accor('iingly, the nominal standards prescribed by Title I of the Dodd-Frank Act
impose no limits on the FSOC’s designation of nonbank financial companies as “systemically
important.”

The FSOC’s Determinations Are Not Subject To Meaningful Judicial Review

154. Because the FSOC has open-ended discretion to designate nonbank financial
companies as systemically important, it is all the more important that the courts be available to
review the FSOC’s conclusions and analysis. But instead, Title I closes the courthouse doors to
those who object to the FSOC’s legal interpretations.

155.  Specifically, a party designated by the FSOC as systemically important may
appeal to federal district court, but its appeal is limited to the question of whether the FSOC’s
determination is “arbitrary and capricious.” Sec. 113(h). Whereas courts are normally permitted
to review administrative agency decisions to determine whether they are “in accordance with
law,” ¢f 5 U.S.C. 706(2)(A), Section 113 eliminates this important judicial review criterion.

156. And even more importantly, Title I provides ro right of judicial review for a third
party—i.e., State National Bank of Big Spring, or other market participants—to challenge the
FSOC’s systemic-importance designation of another company, even if the FSOC designation
puts that third-party at a competitive disadvantage in terms of relative cost-of-capital.

157.  Accordingly, even though the FSOC’s determinations that certain nonbank
financial companies are systemically important will place Plaintiff State National Bank of Big
Spring at yet further competitive disadvantage, Title I denies it the right to challenge any aspect
of the nonbanks’ FSOC designation.
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ORDERLY LIQUIDATION AUTHORITY

158. Title II of the Dodd-Frank Act empowers the Treasury Secretary and the FDIC to
entirely liquidate a financial company and to pick and choose favorites among creditors in the
liquidation process.

159. Upon a two-thirds vote of the FRB and the FDIC Board, these two agencies may
recommend to the Secretary of the Treasury that the Secretary initiate a process through which a
financial company is entered into FDIC receivership and ultimately liquidated.

160. The Secretary may initiate the Orderly Liquidation Authority if he finds:

(1) the financial company is “in default or in danger of defaulf”;

(2) the company’s failure and resolution would “have serious adverse effects on
financial stability in the United States™;

(3) “no viable private s.ector alternative is available to prevent the default of” the
company;

(4) the effects of this action on the interests of creditors, counterparties, and
shareholders are “appropriate” given the impact any action taken under the
Act would have on financial stability in the United States;

(5) action taken under Title IT would avoid or mitigate adverse effects on
creditors;

(6) a Federal regulatory agency has ordered the financial company to convert all
of its convertible debt instruments that are subject to regulatory order; and

(7) the company is a financial company as defined in § 201 of the Act.

Sec. 203(b) (emphasis added).
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161. These standards offer no meaningful or enforceable limits or direction. None of
the italicized terms in the previous paragraph is defined in the Dodd-Frank Act.

162. The Treasury Secretary can liquidate a financial company under Title 1T even if
the company was not previously designated by the FSOC as “systemically important.” See Sec.
201(2)(11)(A) (defining “financial company” for purposes of Sec. 203(b) liquidation
determination). |

163.  While Title I speaks of “orderly liquidation,” the FDIC’s powers and discretion
are vastly broader than simply winding down the company:

164. TFirst, the FDIC may merge the company with another company, or sell
substantially all of the company’s assets, “without obtaining any approval, assignment, or
consent[.]” Sec. 210(@)(1)(G).

165.  Second, the FDIC can also transfer assets and claims to a “bridge financial
company” owned and controlled by the FDIC, with virtually unlimited discretion. Sec.
210(h)(1)(A).

166. Third, the FDIC is permitted to repudiate any contract it views as “burdensome.”
Sec. 210(c)(1).

167. Finally, the FDIC is given blanket authority to “take any action” it chooses to
treat similarly-situated creditors differently, if the FDIC determines that disparate treatment is
necessary to “initiate and continue operations essential to implementaﬁon of the receivership or
any bridge financial company,” to maximize the value of the liquidated company’s assets, to
“maximize the present value return from the sale or other disposition of the assets of the covered
financial company,” or to “minimize the amount of any loss realized upon the sale or other
disposition of” the liquidated company’s assets. ‘Sec. 210(b)(4).
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168.  As such, the Orderly Liquidation Authority involves the “adjustment of a
[potentially] failing debtor’s obligations,” “includes the power to discharge the debtor from his
contracts and legal liabilities,” and governs the relations between a potentially insolvent debtor
and his creditors. Ry. Labor Executives’ Ass'nv. Gibbons, 455 U.S. 457, 466 (1982) (internal
quotation marks omitted). Title II thus constitutes an exercise of Congress’s power under the
Bankruptcy Clause.

169.  Each of the plaintiff States has invested in, and is a creditor of, either directly or
through the State’s pension fund(s), financial companies that are subject to resolution under the
Orderly Liquidation Authority. See Exhibits A-K.

170.  On its face, Section 210(b)(4) of the Act abrogates the rights under the U.S.
Bankruptcy Code of creditors of institutions that could be liquidated, destroying a valuable
property right held by creditors—including the State Plaintiffs—under bankruptcy law, contract
law, and other laws, prior to the Dodd-Frank Act. Section 210(b)(4) exposes those creditors to
the risk that their credit holdings could be arbitrarily and discriminatorily extinguished in a Title
11 liquidation, and without notice or input. Title II’s destruction of a property right held by each
of the State Plaintiffs harms each State, and is itself a significant, judicially cognizable injury
that would be remedied by a judicial order declaring Title IT unconstitutional.

171.  In addition to destroying the State Plaintiffs’ valuable property rights, Title II
exposes the State Plaintiffs to a present and ongoing substantial risk of direct economic harm, in
the event of the Treasury Secretary’s and FDIC’s liquidation of a financial company for which a
State Plaintiff is a creditor. Such a liquidation can happen at any time, and would happen
without advance warning; indeed, the State Plaintiffs would be barred, as a matter of law,‘ from

being told of the liquidation until after the Treasury Secretary’s liquidation order goes into effect.
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Thus, the State Plaintiffs would not have any adequate opportunity to raise a constitutional
challenge to protect their interests in the event an ordérly liquidation occurred.

172.  For creditors who, like the State Plaintiffs, invest in the debt of multiple financial
institutions, the Dodd-Frank Act’s elimination of creditor rights is all the more injurious, as it
multiplies the risk that a creditor will realize actual financial loss in a liquidation under Title X:
Even assuming arguendo that there is a relatively low risk that any single financial company will
someday be liquidated, States invested in the debt of many financial companies face the
aggregate risk that any one of those companies could be liquidated.

Judicial Review of The Treasury Secretary ’s Liquidation Decision Is Subject to
Draconian Limits

173. Despite Title II’s grant of vast authority to the Treasury Secretary, Title II
severely limits judicial oversight of the Secretary’s exercise of his powers under the Orderly
Liquidation Authority.

174. When the targeted company refuses to acquiesce to the Treasury Secretary’s
determination that the company shall be liquidated under Title II, the Treaéury Secretary
enforces his decision by petitioning the U.S. District Court for the District of Columbia for an
order affirming his decision.

175.  This judicial review is subject to draconian limitations that render it little more
than a rubber stamp:

176.  First, upon the filing of the petition by the Treasury Secretary, the District Court
must conduct a hearing and issue a final decision on the merits “within 24 hours of receipt of the
petition.” Sec. 202(a)(1)(A)(V) (emphasis added).

177.  Second, the hearing must be conducted “[o]n a strictly confidential basis, and

without any prior public disclosure,” depriving the public (including creditors) of the
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transparency of the judicial system and the ability to participate in the limited judicial process
provided for in Title IL. Sec. 202(a)(1)(A)(ii).

178. Third, Title II of the Dodd-Frank Act severely limits the scope of judicial review
available. The District Court deciding the Treasury Secretary’s Title II liquidation petition may
review only the Secretary’s findings that (1) the company is a “financial company” and (2) the
company “is in default or in danger of default.” Sec. 202(a)(1)(A)(iii). The Court is accordingly
prohibited from reviewing five of the seven factors upon which the lawfulness of the Secretary’s
decision turns. A company subject to the Secretary’s Title II liquidation decision has no right to
mount any challenge to the Secretary’s determination that its default would “have serious
adverse effects on financial stability in the United States,” that “no viable private sector
alternative is available to prevent the default of” the company; or that the effects of the
Secretary’s decision on the interests of creditors, counterparties, and shareholders are
“appropriate.” See Sec. 203(b). Thus, a company challenging the Secretary of the Treasury’s
decision cannot argue that the Secretary’s decision violated or misinterpreted the law.

179. Fourth, with respect to the only two determinations that the District Court may
review, the Court is limited to considering whether the Secretary’s decision was arbitrary and
capricious. Sec. 202(a)(1)(A)(iid).

180.  Fifth, if the District Court fails to overturn the Secretary’s decision within the
limited 24-hour period provided for in the Act, the Secretary’s petition is “granted by operation
of law.” Sec. 202(a)(1)(A)WV).

181.  Sixth, appellate review is limited. The U.S. Court of Appeals for the District of
Columbia Circuit is confined to the same narrow arbitrary and capricious review that binds the

District Court’s review of the Secretary’s liquidation decision.
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182. Seventh, the company to be liquidated may not secure a stay of the Secretary’s
decision, or the FDIC’s receivership activities, while the appeal is pending. It is entirely
possible, perhaps even likely, that the FDIC will complete liquidation of the company, thereby
mooting the appellate court’s review, before the D.C. Circuit can reach a decision on the merits.
Sec. 202(a)(1)(B).

183.  Furthermore, the draconian limits on a liquidated company’s right of judicial
review pale in comparison to the limits imposed on the creditors’ right to judicial-review:
creditors enjoy 7o right to judicial review of the Treasury Secretary’s liquidation determination
under Title II.

184. Indeed, Local Civil Rule 85 of the U.S. District Court for the District of
Columbia, promulgated for the specific purpose of governing judicial review of Title II
liquidation determinations, makes no allowance for participation by third parties in contested
Title II proceedings; rather, the District Court will adjudicate the matter “on a confidential basis
and without public disclosure” as prescribed by the Dodd-Frank Act. Local Civ. R. 85(g).

185. Because a Title II proceeding is subject to mandatory secrecy, Sec.
202(a)(1)(A)(iii), creditors will not know of a contested liquidation determination until the 24-
hour district court proceedings are complete.

186. And because a company may simply choose to accept the Treasury Secretary’s
Title II liquidation determination—indeed, a company may in fact request liquidation—that
company’s creditors will have no opportunity to contest a “friendly” liquidation, even if that
liquidation subjects the creditor to the immediate risk of financial loss.

187. Accordingly, as creditors, the States of Alabama, Georgia, Kansas, Michigan,
Montana, Nebraska, Ohio, Oklahoma, South Carolina, Texas, and West Virginia would have no
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right or opportunity to intervene in the 24-hour district court review of a Treasury Secretary’s
contested liquidation determination, nor any right or opporﬁmity to file their own judicial
challenges to a liquidation.

188. Moreover, Title I eliminates the remedy ordinarily available to persons whose
property rights are confiscated by the Government—i.e., the Tucker Act, 28 U.S.C. § 1491. Title
II caps the possible compensation available to aggrieved parties at artificially low levels. Sec.
210(d)-(e).

189. In sum, by authorizing the Treasury Secretary to order the liquidation of a
company not in default, yet requiring the courts to calculate compensation in light of a purely
hypothetical default scenario, Title II presents a substantial likelihood that the aggrieved
creditors’ ultimate cash recovery will not be “the full and perfect equivalent in money of the
property taken,” Blanchette v. Conn. Gen. Ins. Corp., 419 U.S. 102, 150 (1973) (quotation
omitted), but rather a cash recovery “close to zero,” Douglas G. Baird & Edward R. Morrison,
Dodd-Frank for Bankruptcy Lawyers, 19 Am. Bankr. Inst. L. Rev. 287,316 (2011).

Orderly Liquidation Is Not Subject To Congress ’'s “Power of the Purse”

190. The Dodd-Frank Act establishes an “Orderly Liquidation Fund” (“OLF”) to fund
the FDIC’s operations as receiver—including orderly liquidation of covered financial companies,
payment of administrative expenses, and the payment of principal and interest by the FDIC on
debt it issues to cover shortfalls. Sec. 210(n).

191. Once the Treasury Secretary has designated a company for FDIC receivership, the
FDIC funds its support and management of the company through the OLF. Sec. 210(n).

192.  The Dodd-Frank Act insulates the Orderly Liquidation Authority from the
appropriations process by providing that “[a]ll funds expended in the liquidation of a financial
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company under this title shall be recovered from the disposition of assets of such financial
company,” or shall be recouped via assessments on other financial companies. Sec. 212(b).

193. The Dodd-Frank Act contemplates that if the assets of a company being liquidated
are insufficient to cover the costs of the company’s liquidation, the FDIC can incur debt
obligations, which it would later repay through assessments on the financial-services industry.
Specifically, the FDIC is authorized to borrow money from the Treasury, but must repay that
amount by levying “assessments” on the company’s creditors, and, if necessary, bank holding
companies and nonbank financial companies designated by the FSOC as systemically risky. Sec.
210(n), (0). Neither the issuance of debt nor the levy of assessment requires Congressional
approval. Sec. 210(0).

194. By funding the Orderly Liquidation Authority outside of the normal
appropriations process, the Dodd-Frank Act limits legislative oversight of the liquidation
authority.

COUNT1
(Violation of the Separation of Powers — Title X)

195.  The Private Plaintiffs reallege and incorporate by reference the allegations
contained in all of the preceding paragraphs.

196. The Constitution provides that all “legislative Powers hérein granted shall be
vested in a Congress of the United States, which shall consist of a Senate and House of
Representatives.” U.S. Const. art. I, § 1.

197. The Constitution further provides that “[nJo Money shall be drawn from the
Treasury, but in Consequence of Appropriations made by Law...” U‘S' Const. art. I, § 9.

198. Furthermore, the Constitution provides that the “executive Power shall be vested

in a President,” U.S. Const. art. II, § 1, and that “he shall take Care that the Laws be faithfully
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executed,” U.S. Const. art. I, § 3. Those provisions vest all executive iaower, including the
power to enforce the law, in the President of the United States.

199. By delegating effectively unlimited power to the CFPB, by eliminating
Congress’s own “power of the purse” over the CFPB, by eliminating the President’s power to
remove the CFPB Director at will, and by limiting the courts® judicial review of the CFPB’s
actions and legal interpretations, Title X of the Dodd-Frank Act violates the Constitution’s
separation of powers.

200. Neither Congress nor the President can negate those structural constitutional
requirements by signing or enacting (and thereby acceding to) Title X. “Perhaps an individual
President”—or Congress—“might find advantages in tying his own hands,” the Supreme Court
recently noted, “[bJut the separation of powers does not depend on the views of individual
Presidents”—or particular Congresses. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd.,
130 S. Ct. 3138, 3155 (2010). The Constitution’s separation of powers does not depend “on
whether ‘the encroached-upon branch approves the encroachment.”” Id. (quoting New Yorkv.
United States, 505 U.S. 144, 182 (1992)).

701. Neither the President nor Congress may “choose to bind [their] successors by
diminishing their powers, nor can [they] escape responsibility for V[their] choices by pretending
that they are not [their] own.” 1d.

202. “The diffusion of power” away from Congress and the President, to the
independent CFPB, “carries with it a diffusion of accountability. ... Without a clear and
effective chain of command, the public cannot ‘determine on whom the blame or the punishment
of a pernicious measure, or series of pernicious measures ought really to fall.” Id. (quoting The
Federalist No. 70, p. 476 (J. Cooke ed. 1961) (A. Hamilton).
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203. Whilé the Supreme Court has approved the constitutionality of certain removals
of checks or balances in isolation—e.g., a limit on the President’s power to remove certain
officers—the Court has never held that it is constitutional to remove all of the checks and
balances that Title X removes, and to combine that lack of checks and balances with the open-
ended statutory powers that Title X provides the CFPB—thereby effectively granting unlimited
discretion to the agency.

204.  And so while the Supreme Court has “previously upheld limited restrictions on”
individual checks and balances, the CFPB’s “novel structure does not merely add to the
[CFPB’s] independence, but transforms it.” Free Enter. Fund, 130 S. Ct. at 3154.

205. Accordingly, Title X’s delegation of unlimited power to the CFPB, together with
the Title X’s elimination of the necessary checks and balances upon the CFPB’s exercise of that
power, is unconstitutional, must be declared unconstitutional, and must be enjoined.

206. Because the Bank is directly subject to the CFPB’s authority, Title X’s violation
of the separation of powers creates a “here-and-now” injury entitling the Bank to judicial review
to ensure that the standards to which it is subject “will be enforced only by a constitutional
agency accountable to the Executive.” Free Enter. Fund, 130 S. Ct. at 3164 (quoting Bowsher v.
Synar, 478 U.S. 714, 727 n.5 (1986)).

COUNTII
(Appointments Clause - CFPB)

207. The Private Plaintiffs reallege and incorporate by reference the allegations
contained in all of the preceding paragraphs.

208. President Obama’s appointment of Defendant Cordray as director of the CFPB
violates the Appointments Clause of the Constitution. The Constitution provides that the

President “shall nominate, and by and with the Advice and Consent of the Senate, shall appoint
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Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other
Officers of the United States, whose appointments are not herein otherwise provided for.” U.S.
Const. art. IT, § 2, cl. 2.

209. The CFPB possesses significant powers over the market for consumer financial
products and services and participants in that market including (but not limited to) issuing rules,
orders and guidance implementing federal consumer financial law and supervising covered
persons for compliance with federal consumer financial law. The CFPB Director is authorized to
employ personnel as may be deemed necessary to carry out the business of the CFPB. It is the
Director of the CFPB who has ultimate authority to exercise any power vested in the CFPB
under law, and the Director may delegate such authority to any duly authorized employee,
representative, or agent. The CFPB Director is an Officer of the United States and, indeed, a
principal Officer of the United States.

210. The Constitution expressly vests in each House of Congress the exclusive power
to “determine the rules of its Proceedings.” U.S. Const. art. I, § 5, cl. 2.

211. As discussed above, on December 17, 2011, the Senate voted by unanimous
consent to remain in session during the period between December 20, 2011 and January 23,
2012. The Senate’s schedule provided for a series of sessions, and the Congressional Record
indicates that those sessions actually occurred. See 153 Cong. Rec. S1 (Jan. 3, 2012), 53 (Jan. 6,
2012), S5 (Jan. 10,2012), S7 (Jan. 13, 2012), S9 (Jan. 17, 2012), S11 (Jan. 20, 2012).

212. During these sessions, Congress passed the Temporary Payroll Tax Cut
Continuation Act of 2011 on December 23, 2011. President Obama signed that legislation, never

protesting that it was invalidly enacted due to a congressional recess.
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213. The Constitution requires that “[n]either House, during the [s]ession of Congress,
shall, without the Consent of the other, adjourn for more than three days.” U.S. Const. art. L, § 5,
cl. 4. The House of Representatives never consented to a Senate adjournment of longer than
three days, as it must to effect a recess.

214. Because the Senate, by its own vote, pursuant to its own actions, and based on the
inaction of the House of Representatives, was in session when President Obama nominated Mr.
Cordray to the position of CFPB Director, and because the President nonetheless did not secure
its “advice and consent” for the Cordray nomination, Mr. Cordray’s appointment to the CFPB is
unconstitutional.

215. Because the Bank is directly subject to the CFPB Director’s authority, the
unconstitutional appointment of the CFPB Director creates a “here-and-now” injury entitling the
Bank to judicial review to ensure that the standards to which it is subject “will be enforced only
by a constitutional agency accountable to the Executive.” Free Enter. Fund , 130 S. Ct. at 3164
(quoting Bowsher, 478 U.S. at 727 n.5).

COUNT 11X
(Separation of Powers — Title I)

216. The Private Plaintiffs reallege and incorporate by reference the allegations
contained in all of the preceding paragraphs.

217.  The Constitution provides that all “legislative Powers herein granted shall be
vested in a Congress of the United States, which shall consist of a Senate and House of
Representatives.” U.S. Const. art. 1, § 1.

218.  Furthermore, the Constitution provides that the “executive Power shall be vested

in a President,” U.S. Const. art. II, § 1, and that “he shall take Care that the Laws be faithfully
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executed,” U.S. Const. art. II, § 3. Those provisions vest all executive power, including the
power to enforce the law, in the President of the United States.

219. Title I of the Dodd-Frank Act grants the FSOC effectively unlimited power, and
climinates the judiciary’s ability to exercise meaningful judicial review of the FSOC’s execution
of that power—especially in cases where a competitor of the FSOC-designated company seeks to
challenge the designation.

220. In addition to vesting executive power in the President, the Constitution also
_mandates that he, or the heads of executive departments, “shall appoint” all “Officers of the
United States.” U.S. Const. art. II, § 2, cl. 2. But the FSOC includes non-voting members, such
as insurance and banking officials, who are not appointed by the President or anyone in the
executive branch, yet participate in its deliberations and proceedings. See Sec. 11 1(b)(2),(c)(1);
€9 122-124, supra. For all of these reasons, Title I of the Dodd-Frank Act violates the
Constitution’s separation of powers.

221.  As set forth in 1§ 119-141, supra, Congress cannot negate those structural
constitutional requirements by enacting (and thereby acceding to) Title L. “The [Constitution’s]
separation of powers does not depend” on whether ““the encroached-upon branch approves the
encroachment.’” Free Enter. Fund, 130 S. Ct. at 3155 (quoting New York, 505 U.S. at 182).
Congress may not “choose to bind [its] successors by diminishing their powers, nor can [it]
escape responsibility for [its] choices by pretending that they are not [its] own.” Id.

222.  “The diffusion of power” away from Congress, to the independent FSOC, “carries
with it a diffusion of accountability. ... Without a clear and effective chain of command, the

public cannot ‘determine on whom the blame or the punishment of a pernicious measure, or
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series of pernicious measures ought really to fall.” Id. (quoting The Federalist No. 70, p. 476 (J.
Cooke ed. 1961) (A. Hamilton)).

223.  Title I’s open-ended grant of power and discretion to the FSOC, combined with
the elimination of the indispensable check of judicial review on the FSOC’s judgments, and the
inclusion of members who are neither appointed by the President nor confirmed by the Senate,
gives the FSOC unfettered discretion in determining which nonbank financial companies will be
designated “systemically important.” That structure “does not merely add to the [FSOC’s]
independence, but transforms it.” Free Enter. Fund, 130 S. Ct. at 3154.

224.  Accordingly, Title I of the Dodd-Frank Act, violates the Constitution’s separation
of powers, must be declared unconstitutional, and must be enjoined.

225.  Judicial review is necessary to prevent imminent injury to the Bank, which suffers
competitive harm each time the FSOC designates any institution that competes with it for capital
as “systemically important.”

COUNT IV
(Separation of Powers — Title IT)

226. The Private Plaintiffs reallege and incorporate by reference the allegations
contained in all of the preceding paragraphs; the State Plaintiffs reallege and incorporate by
reference the allegations contained in 9 4, 9-13, 23-50, and 142-178, with respect to Title IT of
the Dodd-Frank Act. |

227. The Constitution provides that all “legislative Powers herein granted shall be
vested in a Congress of the United States, which shall consist of a Senate and House of
Representatives.” U.S. Const. art. 1, § 1.

228.  The Constitution further provides that “[n]o Money shall be drawn from the

Treasury, but in Consequence of Appropriations made by Law.” U.S. Const., art. I, § 9, cl. 7.
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729, The Constitution also provides that the «“executive Power shall be vested in a
President,” U.S. Const. art. IL, § 1, and that “he shall take Care that the Laws be faithfully
executed,” U.S. Const. art. II, § 3. Those provisions vest all executive power, including the
power to enforce the law, in the President of the United States.

730. In addition, the Constitution provides that the “judicial Power of the United
States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may
from time to time ordain and establish.” U.S. Const. art. 111, § 1.

731.  As set forth above, Title I of the Dodd-Frank Act delegates effectively unlimited‘
power to the Treasury Secretary to determine that a company should be liquidated under the
Orderly Liquidation Authority and to the FDIC in carrying out that liquidation.

732.  Furthermore, Title II eliminates all meaningful checks upon and balances against
the power granted to the Tréasury Secretary and the FDIC. Congress wields no power of the
purse over Title IT proceedings, and the President cannot terminate the FDIC’s proceedings.

933. In addition, judicial review of the Treasury Secretary’s determinations either is
subject to draconian limitations (in the case of the 24-hour proceedings available for a company
contesting its own liquidation) or is prohibited altogether (with respect to five of the seven
factors on which the lawfulness of the Secretary’s action tumns and in the case of a creditor
seeking to intervene in a contested liquidation determination or to protest a “friendly”
liquidation).

234. With respect to the creditors of liquidated companies, Title II not only prohibits
judicial review of the Treasury Secretary’s liquidation determination; it also restricts judicial

review of the FDIC’s compensation determination.
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235.  Accordingly, Title II’s delegation of authofity to the Treasury Secretary and
FDIC, with the accompanying elimination of checks and balances, violates the Constitution’s
separation of powers.

236.  As set forth in { 142-178, supra, Congress cannot negate those structural
constitutional requirements by enacting (and thereby acceding to) Title II. The Constitution’s
separation of powers does not depend “on whether ‘the encroached-upon branch approves the
encroachment.”” Free Enter. Fund, 130 S. Ct. at 3155.

237. Congress may not “choose to bind [its] successors by diminishing their powers,
nor can [they] escape responsibility for [ifs] choices by pretending that they are not [its] own.”
Id.

238.  “The diffusion of power” away from Congress, to the Treasury Secretary and
independent FDIC, “carries with it a diffusion of accountability. ... Without a clear and
effective chain of command, the public cannot ‘determine on whom the blame or the punishment
of a pernicious measure, or series of pernicious measures ought really to fall.” Id. (quoting The
Federalist No. 70, p. 476 (J. Cooke ed. 1961) (A. Hamilton).

239.  While the Supreme Court may have approved the constitutionality of any single
removal of a check or balance in isolation—e.g., a limit on the Congress’s power of the purse—
the Court has never approved all of Title I’s delegations, and eliminations of checks and
balances, in a single law. In particular, the Supreme Court has never sustained the
constitutionality of a statute that prohibits any meaningful judicial review of the Government’s
action in the manner of Title IT of the Dodd-Frank Act. Title II’s combinations of delegations,
and eliminations of checks and balances, is unprecedented and unconstitutional. Cf. Free Enter.
Fund, 130 S. Ct. at 3153 (“we have previously upheld limited restrictions on the President’s
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removal power. In thosé cases, however, only one level of protected tenure separated the
President from an officer exercising executive power. . .. This novel structure does not merely
add to the Board’s independence, but transforms it.”)

240.  Accordingly, Title II’s delegation of unlimited power to the Treasury Secretary
and FDIC, with the elimination of meaningful judicial review of the execution of that power,
violates the separation of powers, must be declared unconstitutional, and must be enjoined.

241. Judicial review is necessary to restore the rights of the State Plaintiffs and other
creditors that previously existed under bankruptcy Jaw and other laws but that were nullified by
Title II.

742. Review is also necessary to prevent the States from suffering sudden financial
losses in liquidation for which they would not receive prior notice.

943, The State Plaintiffs are entitled to “special solicitude” with respect to their
standing to challenge Title II's nullification of their rights. Massachusetts v. EPA, 549 U.S. 497,
520 (2007).

COUNT YV
(Due Process — Title IT)

244. The Private Plaintiffs reallege and incorporate by reference the ailegations
contained in all of the preceding paragraphs; the State Plaintiffs reallege and incorporate by
reference the allegations contained in 4,9-13,23-50, 142-178, and 210-227, with respect to
Title II of the Dodd-Frank Act.

245.  As set forth above, Title IT of the Dodd-Frank Act delegates effectively unlimited
power to the Treasury Secretary to determine that a company should be liquidated under the
Orderly Liquidation Authority, and to the FDIC to choose favorites among similarly situated

creditors in carrying out that liquidation.
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246. In addition, judicial review of the Treasury Secretary’s determinations either is
subject to draconian limitations (in the case of the 24-hour proceedings available for a company
contesting its own liquidation) or is prohibited altogether (with respect to five of the seven
factors on which the lawfulness of the Secretary’s action turns and in the case of a creditor
seeking to intervene in a contested liquidation determination or to protest a “friendly”
liquidation).

247. With respect to the creditors of liquidated companies, Title II not only prohibits
judicial review of the Treasury Secretary’s liquidation determination; it also restricts judicial
review of the FDIC’s compensation determination.

248.  Title II thus fails to provide both companies facing liquidation and their creditors,
all of whom are likely to have their property taken during the course of a liquidation, the “notice
and a meaningful opportunity to be heard” that is the “core of due process.” LaChance v.
Erickson, 522 U.S. 262, 266 (1998).

249.  Accordingly, Title II’s delegation of unlimited power to the Treasury Secretary
and FDIC, without meaningful judicial review of the execution of that power, violates the Due
Process Clause, must be declared unconstitutional, and must be enjoined.

COUNT VI
(Bankruptcy Uniformity — Title 1)

750. The Private Plaintiffs reallege and incorporate by reference the allegations
contained in all of the preceding paragraphs; the State Plaintiffs reallege and incorporate by
reference the allegations contained in 4, 9-13, 23-50, 142-178, and 210-232, with respect to
Title II of the Dodd-Frank Act.

751, As set forth above, Title II of the Dodd-Frank Act delegates effectively unlimited

power to the Treasury Secretary to determine that a company should be liquidated under the
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Orderly Liquidation Authority, and to the FDIC to choose favorites among similarly situated
creditors in carrying out that liquidation. Title II constitutes an exercise of Congress’s power
under the Bankruptcy Clause.

252.  Furthermore, Title II eliminates all meaningful checks upon and balances against
the Treasury Secretary’s determinations and the FDIC’s actions. Congress wields no power of
the purse over Title II proceedings; the President cannot terminate the FDIC’s proceedings. In
addition, judicial review of the Treasury Secretary’s determinations either is subject to draconian
limitations (in the case of the 24-hour proceedings available for a company contesting its own
liquidation) or is prohibited altogether (with respect to five of the seven factors on which the
lawfulness of the Secretary’s action turns and in the case of a creditor seeking to intervene in a
contested liquidation determination or to protest a “friendly” liquidation).

753, Title II thus authorizes the Treasury Secretary and the FDIC to craft from whole
cloth a new regime for liquidating each company subjected to the Orderly Liquidation Authority.
Title II empowers the executive to decide not only whether a company will be subj ected to that
authority in the first instance but also which creditors will be favored among others in the
liquidation process, and it provides for no meaningful limits on, or review of, the executive’s
exercise of discretion in either regard. The “orderly liquidation” authority thereby allows
similarly situated creditors to be treated completely differently based on the whim of the
executive, without any advance warning or meaningful constraints.

254,  With respect to the creditors of liquidated companies, Title II not only prohibits
judicial review of the Treasury Secretary’s liquidation determination; it also restricts judicial

review of the FDIC’s compensation determination.
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255.  Title II’s delegation of unlimited power to the Treasury Secretary and the FDIC,
without meaningful judicial review of the execution of that power, constitutes a non-uniform law
of bankruptcy that must be declared unconstitutional and must be enjoined.

PRAYER FOR RELIEF

Wherefore, Plaintiffs pray for the following relief:

256. The Private Plaintiffs pray for an order and judgment declaring unconstitutional
the provisions of the Act creating and empowering the CFPBA, and enjoining Defendants
Cordray and the CFPB from exercising any powers delegated to them by Title X of the
Act;

257. The Private Plaintiffs pray for an order and judgment declaring unconstitutional
Richard Cordray’s appointment as CFPB director, and enj oining Cordray from carrying
out any of the powers delegated to the office of CFPB Director by the Act;

258. The Private Plaintiffs pray for an order and judgment declaring unconstitutional
the provisions of the Act creating and empowering the FSOC, and enjoining Defendants
from exercising any powers delegated to them by Title I of the Act;

259. Plaintiffs pray for an order and judgment declaring unconstitutional the provisions
of the Act creating and efnpowering the Orderly Liquidation Authority, and enjoining
Defendants from exercising any powers delegated to them by Title II of the Act;

260. Plaintiffs pray for costs and attorneys’ fees pursuant to any applicable statute or
authority; and

261. Plaintiffs pray for any other relief this Court deems just and appropriate, to

remedy the Plaintiffs’ respective claims.
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STATEMENT OF IDENTITY, INTERESTS,
AND AUTHORITY OF AMICI TO FILE'

The Commonwealth of Virginia, pursuant to Sup.
Ct. R. 37(2)a), and other States, file this Amicus
Brief in support of the Petitioners’ petition for a writ
of certiorari because N.Y. Penal Law § 400.00(2)(D),
improperly trenches upon the Second Amendment.
The Amici have an interest in this Court holding that
the self-defense interest animating the Second Amend-
ment’s individual right to keep and bear arms applies
broadly beyond the confines of an individual’s home
and that no government may condition the exercise of
this constitutional right on a ex ante showing of
cause. Because this Court’s interpretation of the
federal constitutional right will affect the constitu-
tional rights of Amici States’ citizens with regard to
the federal government and with regard to other
States as they travel, the Amici States urge this
Court to interpret the scope of the right and to apply
a standard of review to its infringement that will
recognize the inherent right of all - citizens of the
United States to “bear arms” and so lawfully and
effectually protect themselves from unlawful violence.

United States Supreme Court Rule 37(4) autho-
rizes State Attorneys General to file as amici on

! On January 23, 2013, counsel of record for petitioners and
respondents received timely notice of Amici States’ intent to file
this brief to which each consented. Sup. Ct. R. 37(2)(a).
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behalf of their State without consent of the parties or
further leave of this Court.

¢

REASONS FOR GRANTING THE PETITION
SUMMARY OF ARGUMENT

The petition places before the Court multiple
issues central to the practical import of the individual
right of self-defense protected by the Second Amend-
ment. On these matters, the courts of appeals and
other courts are divided, including on whether the
Second Amendment’s right to bear arms extends to
areas outside the home. See (Pet. 12-13, nn.3-4, 18
n.6). These issues bear on a fundamental aspect of
the liberty interest. See District of Columbia v. Heller,
554 U.S. 570, 606 (2008) (quoting St. George Tucker’s
notes on the Second Amendment in his “version of
Blackstone’s Commentaries” to the effect that the
right is “‘the true palladium of liberty. . .. The right
to self defence is the first law of nature: in most
governments it has been the study of rulers to confine
the right within the narrowest limits possible. Wher-
ever standing armies are kept up, and the right of the
people to keep and bear arms is, under any colour or
pretext whatsoever, prohibited, liberty, if not already
annihilated, is on the brink of destruction.’”); see
also McDonald v. City of Chicago, 130 S. Ct. 3020,
3038 (2010) (citing a similar statement in Justice
Joseph Story’s Commentaries on the Constitution of
the United States). The right to keep and bear arms
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continues to be popularly understood as central to the
continuation of a free society. Rasmussen Reports,
65% see gun rights as protection against tyranny,
http://WWW.rasmussenreports.com/public_conten’r/po]itics
J/current_events/gun_control/65_see _gun_rights_as_prot
ection_against_tyranny_control/65_see _gun_rights_as
_protection_against_tyranny (Jan. 18, 2013).

Nevertheless, a handful of States like New York
have lost sight of the Amendment’s “guarantee [to]
the individual [of the] right to possess and carry
weapons in case of confrontation,” Heller, 554 U.S. at
592, even imposing some outright bans. See D.C.
Code 88§ 22-4504 to -4504.02; 720 I1l. Comp. Stat.
5/24-1(a)(4); cf. Moore v. Madigan, 702 F.3d 933
(7th Cir. 2012) (holding Illinois’ ban on carrying
handguns in public to violate the Second Amend-
ment). New York’s brand of animus to Second Amend-
ment rights also has been enacted by the States of
California, Cal. Penal Code § 26150(a) (requiring, in-
ter alia, “good cause”), Maryland, Md. Code Ann.,
Pub. Safety § 5-306(a)(1)-(5) (requiring, inter alia,
“good and substantial reason”), and New Jersey, N.J.
Stat. Ann. § 2C:58-4(c) (requiring, inter alia, a “justi-
fiable need”), all of which are in litigation. See McKay
v. Hutchens, No. 12-57049 (9th Cir.) (notice of appeal
filed November 9, 2012); Muller v. Maenza, No. 12-
1550 (3d Cir.) (awaiting oral argument); Woollard v.
Gallagher, No. 12-1437 (4th Cir.) (argued October 24,
2012).

In the wake of the Seventh Circuit’s decision in
Moore, Illinois is being counseled to follow New York’s
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standard as well. See Editorial: Madigan Should Ap-
peal Gun Ruling, Chicago Sun-Times, Dec. 11, 2012,
available at http//www.suntimes.com/opinions/16952377-
474/editorial-madigan-should-appeal-gun-ruling html
(“the Legislature could consider a narrowly crafted
law, such as that in New York, which has concealed
carry in theory but does not grant many permits.”).
The petition thus presents the Court with an excel-
lent vehicle to resolve two of the most contested
aspects of Second Amendment jurisprudence: (1)
whether its protections apply with equal force outside
the home, and (2) whether governments may condi-
tion the right of persons that are law-abiding upon a
demonstration of particular “need.”

Not only does a need to exercise a right require-
ment uniquely treat Second Amendment rights as
disfavored, the New York requirement considers the
self-defense component of those rights as being of a
lower order than “carryling] a handgun for target
practice or hunting.” Kachalsky v. Cnty. of Westchester,
701 F.3d 81, 86 (2d Cir. 2012). (App. 3, 9.)

Furthermore, the Second Circuit did not employ
a meaningful standard of review. In view of the less-
restrictive alternatives available to New York to ad-
dress safety concerns, demonstrated by the experience
of a majority of the States who have honored their
citizens’ self-defense rights, and by empirical research
showing that right-to-carry laws do not result in
criminal violence or public safety lapses, respondents
cannot carry their burden to justify New York’s broad
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restriction. Hence, the judgment of the Second Circuit
should be reviewed and reversed.

¢

ARGUMENT

I. The Second Circuit’s Categorical Distinc-
tion Between Bearing Arms Outside the
Home and Keeping Arms Within the Home
Finds No Support in the Constitution’s
Text, Breaks with This Court’s Recognition
that the Second Amendment Enshrines a
Right to Self-Defense, and Conflicts with
the Holding of the Seventh Circuit and
Other Courts that the Right to Bear Arms
Outside the Home Enjoys Robust Second
Amendment Protection.

The Second Amendment reads: “A well regulated
Militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall
not be infringed.” U.S. Const. amend. II (emphasis
added). As this Court noted in Heller, “[iln interpret-
ing this text, we are guided by the principle that
{tThe Constitution was written to be understood by
the voters; its words and phrases were used in their
normal and ordinary as distinguished from technical
meaning.’” Heller, 554 U.S. at 576 (citation omitted).
The conjunctive “and” leaves no room for decoupling
the right “to keep” from the right “to bear” or in
affording categorically less protection to the latter
activity. Id. at 592 (the Second Amendment “guaran-
tee[s] the individual right to possess and carry weapons
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in case of confrontation.”); id. at 584 (“At the time of
the founding, as now, to ‘bear’ meant to ‘carry.’”); cf.
Moore, 702 F.3d at 936 (“[clonfrontations are not
limited to the home,” and the Second Amendment
applies with equal force to “a loaded gun outside the
home”). Thus, the Second Circuit’s holding that
handgun carry in public by law-abiding citizens “falls
outside the core Second Amendment protections,”
Kachalsky, 701 F.3d at 94 (App. 26), conflicts with
both the reasoning of this Court in Heller, 554 U.S. at
592, and McDonald, 130 S. Ct. at 3044, as well as the
reasoning of the Seventh Circuit, Moore, 702 F.3d at
937 (“To confine the right to be armed to the home is
to divorce the Second Amendment from the right of
self-defense described in Heller and McDonald.”), and
so merits this Court’s review. See Sup. Ct. R. 10(a)
and (c).

This petition also presents the Court with a court
of appeals adopting a construction of the Second
Amendment that would render nugatory a “right of
the people” by excessively deferring to the transitory
policy determinations of the people’s current repre-
sentatives with respect to the right’s effect on “public
safety and crime prevention.” Kachalsky, 701 F.3d at
98; see McDonald, 130 S. Ct. at 3045 (plurality opin-
ion) (rejecting “public safety” arguments against
incorporation of the Second Amendment); Heller, 554
U.S. 570. (App. 33.) Accordingly, the Court should
grant this petition and again reject any construction
of its protections that permits a government to deny a
particular law-abiding citizen, objectively competent
in the use of arms, the right “to bear arms” for defense.
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Compare Heller, 554 U.S. at 634 (“A constitutional
guarantee subject to future judges’ assessments of its
usefulness is no constitutional guarantee at all.”),
with Kachalsky, 701 F.3d at 100 (recognizing “that
the need for self-defense may arise at any moment
without prior warning,” but affirming a requirement
that a citizen “show[] that there is an objective
threat to a person’s safety — a ‘special need for self-
protection’ — before granting a carry license” on the
ground that “New York determined that limiting
handgun possession to persons who have an articula-
ble basis for believing they will need the weapon for
self-defense is in the best interest of public safety and
outweighs the need to have a handgun for an unex-
pected confrontation”). (App. 41-42.) € ‘The very
enumeration of the right takes out of the hands of
government — even the Third Branch of Government
—_ the power to decide on a case-by-case basis whether
the right is really worth insisting upon.’” McDonald,
130 S. Ct. at 3050 (plurality opinion) (quoting Heller,
554 U.S. at 634). ’

The court below, noting that “[tThe plain text of
the Second Amendment does not limit the right to
bear arms to the home,” and assuming “that the
Amendment must have some application in the very
different context of the public possession of firearms,”
nonetheless deferred to the legislature’s judgment
that only law-abiding citizens who could prove that
they had been threatened were entitled to “carry weap-
ons in case of confrontation.” Kachalsky, 701 F.3d at 88-
89 & n.10, 93, 97-98. (App. 16, 24-25, 33.) The court of
appeals reached this result by reading Heller, and the
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Second Amendment, for the least that they could
grammatically stand for. Furthermore, it stretched
and reached for distinctions that in their insubstanti-
ality reveal an animus against the very right at issue.
For example, it treated as “a critical difference” the
New York’s statute’s application “to carry[ing] hand-
guns only in public,” while the District of Columbia’s
restriction struck down in Heller “applied in the
home.” Kachalsky, 701 F.3d at 94. (App. 27.) The
Second Circuit also cited this Court’s inapposite case
law respecting searches of the home and prosecution
for possessing obscenity, and engaging in sexual con-
duct, within the home. Id. at 94. (App. 27-28.)

The Second Circuit’s historical analysis was also
discordant with that of Heller, McDonald and the
Seventh Circuit in Moore, in relying on the fact that
some 19th century courts upheld against constitu-
tional challenge laws passed limiting the right to
carry firearms concealed. However, the Second Cir-
cuit conceded that no court had addressed such a
broad limitation as New York’s, effectively prohibiting
its citizenry from either open or concealed carry. Id.
at 91, 94-96 (“[TThe cited sources do not directly
address the specific question before us[.]”). (App. 20.)
The Second Circuit appears to have concluded that,
in the absence of a holding striking such a statute
down, a State was therefore within its authority to
limit Second Amendment rights in this unusual, bu-
reaucratic way. Accordingly, the Second Circuit pro-
nounced that “state regulation of the use of firearms
in public was ‘enshrined with[in] the scope’ of the
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Second Amendment when it was adopted,” and pro-
ceeded to apply what it denominated “intermediate
scrutiny.” Id. at 96 (alteration in original) (quoting
Heller, 554 U.S. at 634). (App. 26, 30-33.)

The Second Circuit then concluded that New
York’s decision “not to ban handgun possession, but to
limit it to those individuals who have an actual rea-
son . . . to carry the weapon,” “rather than [a] merely
speculative or specious . .. need for self-defense,” “is
substantially related to New York’s interests in public
safety and crime prevention,” although plainly not
“the least restrictive alternative.” Id. at 98. (App. 36-
37.) Even assuming that it could ever be constitution-
ally justified to advance a state interest solely by
denying the vast majority of the citizenry the exercise
of a constitutional right, the Second Circuit plainly
did not apply heightened scrutiny as usually under-
stood. See Heller, 554 U.S. at 628 n.27.

This is clear because while purporting to conduct
“intermediate scrutiny,” the Second Circuit neglected
the necessary “fit analysis”; requiring no evidence
from the State of New York that the regulation does
not “‘burden substantially more [protected activity]
than is necessary to further the government’s legiti-
mate interests.’” Turner Broad. Sys. v. FCC, 512 U.S.
622, 662 (1994) (quoting Ward v. Rock Against Rac-
ism, 491 U.S. 781, 799 (1989)). It also neglected the
advancement requirement: “that the regulation will
in fact alleviate [the recited harms] in a direct and
material way.” Id. at 664; see Kachalsky, 701 F.3d at
98 (refusing “to conduct a review bordering on strict
scrutiny”). (App. 37.) Instead, it stated the issue as
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merely “whether the proper cause requirement is
substantially related to [public safety and crime pre-
vention] interests,” citing legislative reports that
particular legislators believed that it was, the fact
that a dwindling minority of States impose similar
restrictions, and “studies and data [purportedly]
demonstrating that widespread access to handguns in
public increases the likelihood that felonies will
result in death and fundamentally alters the safety
and character of public spaces.” Kachalsky, 701 F.3d
at 97-99; but see supra Part ILB. (App. 33-38.)

Tellingly, the Second Circuit conceded that its
approach was not consistent with the level of judi-
cial protection for “any other enumerated right,”
Kachalsky, 701 F.3d at 100 (App. 41), a discrimina-
tory approach this Court has rejected. See McDonald,
130 S.Ct. at 3044 (plurality opinion) (refusing to
treat the “personal right to keep and bear arms for
lawful purposes. . . . as a second-class right”). Instead
of judicially protecting an enumerated right, the Court
deferred to New York’s preference for a policy over a
right based on the state’s claim “that limiting hand-
gun possession to persons who have an articulable
basis for believing they will need the weapon for self-
defense is in the best interest of public safety and
outweighs the need to have a handgun for an unex-
pected confrontation.” Kachalsky, 701 F.3d at 100.
(App. 42.) In doing so, the Second Circuit employed a
weighted interest-balancing test, deferring entirely to
the judgment of the legislature that a core right can
be broadly balanced against the State’s ordinary
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policy interests: “[ilt is the legislature’s job, not ours,
to weigh conflicting evidence and make policy judg-
ments” regarding whether .the right to bear arms
should be limited to those who can show a “particu-
larized interest in self defense.” Id. at 99. (App. 38.)
In this, the Second Circuit plainly treated the right to
self-defense “as a second-class right, subject to an
entirely different body of rules than the other Bill of
Rights’ guarantees,” something which it may not do.
McDonald, 130 S. Ct. at 3044 (plurality opinion).

Everyone has, in the only relevant sense, a
“particularized interest” in the exercise of their
rights. First, this Court’s case law, consistent with the
Constitution’s text, suggests no different level of
constitutional protection for keeping handguns in
the home than that accorded to bearing them with-
out. Rather, it suggests the same standard should
apply. See Heller, 554 U.S. at 592 (finding that the
Second Amendment “guarantee[s] the individual
right to possess and carry weapons in case of confron-
tation” (emphasis added)); id. at 628 (“the inherent
right of self-defense [is] central to the Second Amend-
ment right.”). While not purporting to provide an
«“exhaustive” list of “presumptively lawful regulatory
measures,” this Court in Heller did not include any
restrictions on the general carrying of firearms by
law-abiding, responsible citizens as one of the avail-
able “tools for combating [handgun violence]” or one
of the lawful “measures regulating handguns.” See id.
at 626-27 & n.26, 636.
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In sum, neither Heller nor McDonald contem-
plated governmental application of a proper cause to
keep and bear arms standard to law-abiding citizens’
exercise of self-defense rights. Heller, 554 U.S. at 635.
Accordingly, New York’s parsimonious approach to
the right to bear arms should be found wanting. As
the United States District Court for the District of
Maryland, employing intermediate scrutiny to strike
down Maryland’s analogous restriction, so aptly put
it, “[a] citizen may not be required to offer a ‘good and
substantial reason’ why he should be permitted to
exercise his rights. The right’s existence is all the
reason he needs.” Woollard v. Sheridan, 863
F. Supp. 2d 462, 475 (D. Md. 2012), appeal pending,
Woollard v. Gallagher, No. 12-1437 (4th Cir.).

Consequently, this Court should grant this peti-
tion both to make clear that the lower courts are not
free “to repudiate the Court’s historical analysis,”
Moore, 702 F.3d at 935, and to confirm the import
of its citations in Heller to Nunn and Andrews that
broad-brush restrictions on law-abiding citizens car-
rying handguns in public, whether open or concealed,
premised on the view that the public is better off if
citizens do not exercise their rights, run afoul of the
“right of the people to . . . bear arms.” Heller, 554 U.S.
at 629; see Nunn v. State, 1 Ga. 243, 251 (1846);
Andrews v. State, 50 Tenn. (3 Heisk.) 165, 187 (1871).
It should make plain that the Second Amendment
took New York’s “policy choice[] off the table.” Heller,
554 U.S. at 636.
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II. Because New York’s Prohibition on Law-
Abiding Citizens Carrying Handguns for
Self-Defense Without First Demonstrating
a Necessity Does Not Survive Any Level of
Scrutiny More Demanding than the Ra-
tional Basis Test, This Case Presents an
Excellent Vehicle to Make Clear that the
Right to Bear Arms Merits Heightened
Scrutiny and that the New York Law Fails.

No level of scrutiny that accords with American
history and traditions or with this Court’s individual
rights jurisprudence could support the validity of
New York’s proper cause requirement. We note that
this Court has rejected application of rational basis
scrutiny to Second Amendment claims and has sug-
gested that the presumption of constitutionality that
figures so heavily in the Second Circuit’s analysis in
Kachalsky, 701 F.3d at 100 (App. 42), should not
apply. See Heller, 554 U.S. at 629 n.27. In view of the
experience of the States that respect their citizens’
right to bear arms, and the social science literature,
New York cannot demonstrate that its “proper cause”
requirement is fitted to advancing the interests it
asserts.

More than an Article V majority of the States, 41
at last count, see U.S. Const. art. V; John R. Lott, Jr.,
What a Balancing Test Will Show For Right-to-Carry
Laws, 71 Md. L. Rev. 1205, 1207 (2012) (hereinafter
Lott, Right-to-Carry), recognize their citizens’ “natu-
ral right of defense ‘of one’s person,’” Heller, 554 U.S.
at 585 (citation omitted), by requiring the issuance to
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all law-abiding citizen applicants of a permit to carry
a handgun in public. These “shall issue” permitting
regimes generally require only that the applicant
demonstrate the character of a law-abiding citizen
reasonably proficient in the use of handguns. See
Clayton E. Cramer & David B. Kopel, “Shall Issue”:
The New Wave of Concealed Handgun Permit Laws,
62 Tenn. L. Rev. 679, 690-91 (1995). Generally, to
show that one is law-abiding, a criminal background
check is performed to discover past criminal charges
and convictions, including certain misdemeanors,
protective orders, mental incompetency adjudications,
and the like. See, e.g., Fla. Stat. § 790.06(2)(a)-(g), (1)-
(m), (3), (5)(a)-(e); N.M. Stat. Ann. § 29-19-4; Va. Code
Ann. § 18.2-308(D) and (E)(1)-(20). Competency with
a handgun may be demonstrated by showing record of
completion of any number of designated training or
safety courses. See, e.g., Fla. Stat. § 790.06(2)(h)(1)-
(7); Va. Code Ann. § 18.2-308(G)(1)-(9). It is estimated
that nearly eight million Americans have been issued
a permit to carry a handgun in public. See Lott,
Right-to-Carry, supra at 1207.

Conversely, the State of New York requires a
license to own or possess any handgun. See N.Y.
Penal Law § 400.00(1). For those who meet the eli-
gibility requirements to own a handgun and acquire
a license to do so, they may carry a concealed fire-
arm only upon a showing of proper cause. Id.,
§ 400.00(2)(f). And proper cause to carry a handgun
for purposes of self-defense has been defined by the
New York courts as requiring the applicant to
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“‘demonstrate a special need for self-protection dis-
tinguishable from that of the general community or of
persons engaged in the same profession,’” which is
not satisfied by the applicant’s “living or being em-
ployed in a ‘high crime area[].’” Kachalsky, 701 F.3d
at 86-87. (App. 10.) In New York, a “‘generalized
desire to carry a concealed weapon to protect one’s
person and property does not constitute “proper
cause,”’” as petitioners discovered when their ap-
plications were denied for “[flailure to show any facts
demonstrating a need for self-protection distinguish-
able from that of the general public,” i.e., not report-
ing “‘any type of threat to [their] own safety.’”
Id. at 86, 88 (citation omitted). (App. 10, 13.) In short,
the average, law-abiding New Yorker enjoys no legal
right to bear a handgun in public for self-defense, but
may engage in self-defense with a handgun only with
the let and leave of local New York officials. See N.Y.
Penal Law § 400.00(3)(a). Unsurprisingly, this regime
has resulted in relatively few New Yorkers carrying.
Compare N.Y. Div. of State Police, Firearms: Pistol
Permit Bureau, http:/troopers.ny.gov/Firearms/ (last
visited Feb. 7, 2013), with U.S. Census Bureau, State
& County Quick Facts: New York, http:/quickfacts.
census.gov/qfd/states/36000.html (last revised Jan.
10, 2013). This regime violates the plaintiffs’ constitu-
tional rights, for even average “citizens must be per-
mitted ‘o use [handguns] for the core lawful purpose
of self-defense.”” McDonald, 130 S. Ct. at 3036 (quot-
ing Heller, 554 U.S. at 630).
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A. New York’s Interest in Protecting the
Public and Preventing Crime Does Not
Justify Such a Broad Restriction.

Unquestionably, the “proper cause” requirement
burdens “the core right identified in Heller — the right
of a law-abiding, responsible citizen to possess and
carry a weapon for self-defense.” United States v.
Chester, 628 F.3d 673, 683 (4th Cir. 2010) (emphases
omitted) (suggesting that any abridgement of the
“core right” would be subject to strict scrutiny). Al-
though strict scrutiny should be adopted in this sce-
nario — a crude rationing regime of the right to bear
arms outside the home for law-abiding citizens who
are competent to carry — this restriction is subject, at
the very least, to the burden of satisfying intermedi-
ate scrutiny. Intermediate scrutiny can be met only
by “demonstrating (1) that [a State] has an important
governmental ‘end’ or ‘interest’ and (2) that the end or
interest is substantially served by enforcement of the
regulation.” United States v. Carter, 669 F.3d 411, 417
(4th Cir. 2012) (quoting United States v. Playboy
Entm’t Grp., 529 U.S. 803, 822 (2000)). Furthermore,
the State may not “rely upon mere ‘anecdote and
supposition’” in attempting to meet its burden to
show that the claimed ends are substantially served
by the “proper cause’ requirement. Id. at 418. And
while the requirement, under an interniediate stand-
ard, need not be the “least restrictive means” to pass
muster, it may not “substantially burden more” of the
exercise of Second Amendment rights “than is neces-
sary to further the government’s legitimate interests”
or “regulate ... in such a manner that a substantial
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portion of the burden on [constitutional rights] does
not serve to advance its goals.” Ward v. Rock Against
Racism, 491 U.S. 781, 799 (1989).

New York claimed below that its requirement
advances its interests in “public safety and crime
prevention.” Kachalsky, 701 F.3d at 97, 98. But the
State cannot simply prohibit handguns, “the quintes-
sential self-defense weapon.” Heller, 554 U.S. at 629.
Furthermore, the exercise of the right itself cannot be
the evil to be remedied. That is, New York can claim
no legitimate interest in preventing law-abiding cit-
izens from using “handguns for the core lawful pur-
pose of self-defense,” nor may it so circumscribe that
right to eliminate it for the ordinary citizen. See id. at
630. New York’s statute is thus premised on a belief
that runs contrary to our system of ordered liberty:
that law-abiding citizens may not be trusted to bear
arms in defense of themselves and that there is a
presumption against their doing so.

The “proper cause” requirement obviously is not
a proper fit for the claimed interest in reducing
“widespread access to handguns in public” so as to
decrease “the likelihood that felonies will result in
death.” Kachalsky, 701 F.3d at 99. Moreover, it neces-
sarily overburdens the core right.

Other proponents of such restrictions have
claimed that such requirements limit the availability
of handguns to criminals. The reasoning proceeds
that by prohibiting law-abiding citizens from carrying
handguns in public, there will be fewer persons who
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criminals can steal them from. But this rationale
proves too much as it offers no justification for dis-
tinguishing between persons with proper cause and
those without, or distinguishing between carriage
outside the home or possession within it, and thus
would justify prohibiting all persons from carrying or
owning handguns, for anyone could be robbed of
them. And the risk is implausible on its face, as un-
like police officers who are known to keep guns,
criminals are unlikely to know which law-abiding
citizens do, making them difficult to target. This
concern is made all the more implausible by New
York’s permitting only concealed rather than open
carry. See Kachalsky, 701 F.3d at 86.

Other proponents assert that allowing persons to
carry handguns outside the home does not further the
self-defense interests of citizens because they might
be caught off-guard and, lacking adequate training,
have the gun turned upon them by an assailant. It
has also been suggested that the incidence of acci-
dents is increased by allowing more persons to carry.
Such a practical elimination of the right of self-
defense for most citizens because of a claimed fear
that the right might be less effective than in the
home is to cry crocodile tears. Moreover, requiring
sufficient training, as New York does for residents of
the County of Westchester only, N.Y. Penal Law
§ 400.00(1)(f), and as many other States do, would
adequately mitigate these concerns without the
wholesale abridgement of the rights of citizens. See,
e.g., N.C. Gen. Stat. § 14-415.12(a)(4); S.C. Code Ann.
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§ 23-31-210(5); Va. Code Ann. § 18.2-308(G); W. Va.
Code § 61-7-4(d).

Another argument that might be raised in the
proper cause requirement’s defense is that the re-
striction results in not authorizing carriage by citi-
zens who subsequently use the lawful firearm
unlawfully. As a matter of statistical probabilities,
some portion of the persons who later commit felonies
with firearms will not have previously committed a
felony, and thus may be qualified at some point in
their lives as law-abiding, and thus may be issued a
New York carry permit but-for the proper cause
requirement. Of course, a future felon could still be
issued one; they are simply less likely to be, just like
everyone else, because so few are issued. And plainly
there is no fit at all between the proper cause re-
quirement and the claimed concern because requiring
one to receive a threat before being permitted to carry
does not tend to filter out future felons (in fact, it
could filter them in). And, if it chose, New York could,
as other states have done, impose additional re-
strictions to those it already imposes that are predic-
tive of future criminality, see N.Y. Penal Law
§ 400.00(1)(a)-(f), such as a history of involvement in
a criminal gang or drug abuse. See, e.g., Minn. Stat.
§ 624.714, subd. 2(b); N.M. Stat. Ann. § 29-19-4(A)
and (B); N.C. Gen. Stat. § 14-415.12(a)(3), (b)(1)-(11);
Va. Code Ann. § 18.2-308(G)(1)-(20); W. Va. Code § 61-
7-4(a)(4), (5), (6), (7), and (8). There is, in any event,
no evidence that New York’s other restrictions do not
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adequately prune from the applicant field future bad
apples.

Proponents of such laws have contended that
such requirements reduce the likelihood that disputes
will result in the use of deadly force. It might more
logically be supposed that depriving most citizens of
the right of self-defense will make it more likely that
confrontations with the non-law abiding will turn
deadly for the law abiding. Moreover, by ensuring
that persons who are subject to individualized threats
have handguns, New York is already intentionally
increasing the likelihood that deadly force will be
employed in a confrontation. Furthermore, the policy
choice to abridge the right of self-defense for most
citizens in most circumstances is foreclosed by the
Second Amendment itself.

Lastly, some proponents have suggested that
having fewer law-abiding citizens carrying handguns
in public — the natural and intended effect of the
proper cause requirement — reduces interference with
the ability of law enforcement to protect public safety
by reducing the number of persons who police observe
carrying a handgun, thus supposedly presenting
fewer persons for the police to stop and speak with on
suspicion of criminal activity. Again, cause require-
ment proponents are grasping at straws, for New
Yorkers that are licensed to carry are required to do
so concealed. In any case, it is a matter of some
dispute in the lower courts whether suspicion that an
individual is carrying a handgun, without more,
justifies an investigatory stop. See (Pet. 16-17.)
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The effect of requiring a proper fit between the
dangers arising from the exercise of a right and a
State’s response to that danger is to ensure that the
right is being appropriately valued and protected by
the State. However, in the guise of protecting the
public, a State may not simply eliminate that right
for most people in most circumstances on the ground
that it is the right itself that is the problem. See
Woollard, 863 F. Supp. 2d at 475 (“States may not,
however, seek to reduce the danger by means of wide-
spread curtailment of the right itself.”).

B. New York Cannot Show that its Restric-
tion is a Proper One Because the Expe-
riences of a Large Number of the States
and Empirical Evidence Demonstrate
that Right-to-Carry Laws Do Not In-
crease Criminal Violence and that Carry
Restrictions on Law-Abiding Citizens
Do Not Reduce Crime.

As noted previously, New York is one of merely a
handful of States which require its law-abiding cit-
izens to satisfy a State official that a handgun is
needed to defend themselves in public. Instead of
placing this life and death decision in the hands of an
unaccountable agency, forty-one other States leave to
citizens who have been determined to be law-abiding
and to possess the requisite proficiency with a hand-
gun, the decision whether they will protect them-
selves. With these rules having been in place for
decades in some States, and their effects having been
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studied since their inception, the social science re-
search demonstrates that public carry of handguns by
law-abiding citizens does not increase criminal vio-
lence or threaten public safety, but prevents crime
and protects the public.

In 1987, the State of Florida adopted what has
become the model for handgun carry permit laws:
non-discretionary issuance of permits to carry hand-
guns concealed in public upon a showing that the
applicant was a law-abiding citizen who possessed
the requisite proficiency in the handling of a hand-
gun. See Fla. Stat. § 790.06; Cramer & Kopel, The New
Wave, supra at 690-91. Since then, dozens of states
have followed suit, licensing millions of law-abiding
citizens to carry handguns in public for self-defense
on their own initiative. See Lott, Right-to-Carry,
supra at 1207. Public support for repealing these laws
or imposing tighter restrictions, despite recent acts of
mass violence involving the use of guns, and a sus-
tained legislative push, remains weak. See generally
Rasmussen Reports, Gun Control, http://www.
rasmussenreports.com/public_content/politics/current_
events/gun_control (last visited Feb. 7, 2013).

This broad political consensus against sweeping
gun control and in favor of self-defense rights is
premised upon a view of criminal behavior that
enjoys both empirical support and differs fundamen-
tally from the assumptions underlying the New York
proper cause requirement. The political consensus
in the States may be summarized as follows: law-
abiding citizens, those whose past actions do not
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suggest future criminality, are not likely to be perpe-
trators, but victims, of crime. When laws are in place
that forbid the keeping and bearing of arms, whether
in the home or outside of it, or only in certain places,
those citizens will abide by them. However, those who
commit acts of violence, whether assault, robbery,
burglary, rape, or murder, are unlikely to be deterred
from those crimes by an additional law forbidding
possessing or carrying their desired weapon or by the
knowledge that the police may apprehend them in the
attempt or after the fact. In such cases, the only
protection for the citizen is the would-be criminal’s
knowledge that their would-be victim could be armed
and the ability of that citizen to act effectively in self-
defense. See Cramer & Kopel, The New Wave, supra
at 686.

This view of criminal behavior is confirmed by
scholarly conclusions that a jurisdiction’s adoption of
right-to-carry laws results in the reduction of violent
crime rates. See Lott, Right-to-Carry, supra at 1212-
16. In a seminal study of the effects of right-to-carry
laws, which were then in place in only eighteen
states, it was found that following adoption, “murders
fell by 7.65 percent, and rapes and aggravated as-
saults fell by 5 and 7 percent.” John R. Lott, Jr. &
David B. Mustard, Crime, Deterrence, and Right-to-
Carry Concealed Handguns, 26 J. Legal Stud. 1, 23
(1997). Further studies following the effects of these
laws over time indicate that rates of violent crime ex-
perience greater “drops the longer the right-to-carry
laws are in effect” and “[t]he greater the percentage of
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the population with permits.” See Lott, Right-to-
Carry, supra at 1212,

Sadly, the political and scholarly consensus is
also confirmed by the high incidence of violence in
jurisdictions that continue to impose onerous re-
strictions on law-abiding citizens owning or carrying
firearms. Take Chicago for example, which both pro-
hibits the possession of firearms anywhere without a
permit, see Gowder v. City of Chicago, No. 11-C-1304,
2012 U.S. Dist. LEXIS 84359, at *3; 2012 WL
2325826, at *1 (N.D. Ill. June 19, 2012), and is locat-
ed within the only State that completely bans citizens
from carrying or possessing weapons almost any-
where outside their home. See 720 Ill. Comp. Stat.
5/24-1(4); but see Moore, 702 F.3d at 942. Despite
all this regulation, the rate of violent crimes has
been tragically high for decades and remains so. See
Mark Konkol & Frank Main, Chicago under fire:
Murders rising despite decline in overall crime, Chi-
cago Sun-Times, July 7, 2012, available at http:/
www.suntimes.com/news/violence/13574486-505/chicago-
under-fire-murders-rising-despite-decline-in-overall-crime.
html. The suggestion that permit holders will suddenly
turn to a life of wanton violence is not borne out by
the data either, as demonstrated by the experience of
Florida, which issued over 2 million permits from
~ October 1, 1987 to July 31, 2011 and revoked “[olnly
168 ... for any type of fire-arms related violation,”
less than 1 percent, and those violations were mostly
for “accidentally carrying concealed handguns into
restricted areas.” Lott, Right-to-Carry, supra at 1211.
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Nor is there any academic support for the argument
that permitting law-abiding citizens to carry hand-
guns in public increases the incidence of “accidental
gun deaths or suicides.” Lott, Right-to-Carry, supra at
1206. In sum, New York is left with only “anecdote
and supposition” to justify its substantial impairment
of fundamental rights. Playboy Entertainment, 529
U.S. at 822. That should not be permitted to stand.

&
v

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted,

KENNETH T. CUCCINELLI, 1T
Attorney General of Virginia

E. DUNCAN GETCHELL, JR.
Solicitor General of Virginia
Counsel of Record
dgetchell@oag.state.va.us

MicHAEL H. BRADY
Assistant Attorney General

February 11, 2013

Patricia L. WEST
Chief Deputy
Attorney General

WESLEY G. RUSSELL, JR.
Deputy Attorney General
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State Attorneys General

A Communication from the Chief Legal Officers
of the Following States:

Alabama * Colorado * Florida * Georgia * Idaho * Kansas * Montana
Nebraska * Ohio * Oklahoma * South Carolina * Texas * West Virginia

March 26, 2013

BY ELECTRONIC DELIVERY AND FEDERAL EXPRESS

Secretary Kathleen Sebelius

Centers for Medicare & Medicaid Services,
Department of Health and Human Services,
Attention: CMS-9968-P

Mail Stop C4-26-05

7500 Security Boulevard

Baltimore, MD 21244-1850

Dear Secretary Sebelius:

Thank you for the opportunity to comment on your proposed amendments to RIN 0938-
AR4?2, Coverage of Certain Preventive Services under the Affordable Care Act.

The proposed regulations selectively address faith and conscience-based objections to a
government mandate that requires businesses and nonprofits to pay for insurance coverage for
contraception and other reproductive services. They allow a limited few religious nonprofits,
such as houses of worship, to avoid the “HHS mandate” altogether. The proposed regulations
purport to allow a few other religious-affiliated nonprofits, such as Catholic Charities, to avoid
paying directly for these reproductive services by requiring the insurance companies that cover
the organizations’ employees to provide “free” coverage. The proposed regulations provide no
exception to the HHS mandate for for-profit business owners who object on conscience grounds.

We believe the proposed regulations do not remedy the legal infirmities in the original
HHS mandate. As you know, the Religious Freedom Restoration Act or “RFRA,” 42 U.S.C.
§ 2000bb, requires the federal government to use the least restrictive means to accomplish a
compelling governmental interest. RFRA cuts across all federal regulations and requires “strict
scrutiny” of all actions of the federal government that burden the exercise of religion. We see
three problems with the proposed regulations under RFRA.

First, there is no compelling reason to refuse to extend to all religious-affiliated
nonprofits the exception that is available to houses of worship. RFRA requires the federal
government to demonstrate that the compelling-interest test is satisfied through application of the
challenged law ““to the person’—the particular claimant whose sincere exercise of religion is
being substantially burdened.” Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546

1



U.S. 418, 430-31 (2006). The government must show with particularity how its interest “would
be adversely affected by granting an exemption.” Id. at 431 (internal quotations omitted). The
Supreme Court has held that this test is very difficult to meet when the government allows an
exception to one group or person but not to others. Id. This is so because allowing an exception
for one group “fatally undermines” the argument that the government has a compelling interest
in denying others the same or similar exception. Id. at 434. The proposed regulations allow an
absolute exception for some religious nonprofits and deny that exception to other groups without
any compelling reason for distinguishing between the two groups.

Second, the purported accommodation to allow certain nonprofits to shift costs onto
insurance companies appears to be a shell game that does not alleviate the burden on the exercise
of religion. We all know that insurance companies do not provide anything for free; the
employers are still going to be paying for these services through increased premiums or
otherwise even if the insurance company technically covers those products through a separate
“free” policy. You have argued that insurers will gladly provide this coverage for free because
overall health costs are purportedly reduced when an insured has access to free reproductive
services. This proposition strikes us as highly unlikely. If insurers could reduce their costs by
providing these services for free, then insurance companies would already be providing them for
free; the entire regulation at issue would be unnecessary. The truth of the matter is that these
services, like everything else, costs money. Just as they do now, insurance companies will recoup
their increased costs by shifting the costs back to employers. The purported accommodation
amounts to little more than an accounting gimmick.

Third, the government must provide a meaningful exception to the HHS mandate for for-
profit business owners who object on conscience grounds, but the proposed regulations fail to
address for-profit organizations at all. That failure is a particular problem under RFRA if one
assumes that you are correct that your proposed “accommodation” for nonprofits would be
costless. If you are correct that insurance companies will actually benefit by providing insurance
coverage for free (which seems highly doubtful as explained above), then there is no compelling
reason for you to limit this purported accommodation to nonprofits. Under your logic, insurers
would benefit even more if insurance companies were required to provide insurance coverage for
these services for free to the employees of all businesses, including the employees of for-profit
businesses whose owners object to the HHS mandate. To be clear, we believe that the proposed
cost-shifting “accommodation” does not satisfy RFRA and that appropriate religious exemptions
must be provided for nonprofits and for-profits. But, even under your own logic, the proposed
regulations would not be the least restrictive means of providing coverage for these services to
the employees of for-profit businesses.

We fear that the HHS mandate is the first of many regulations under the Affordable Care
Act that will conflict with legal protections for religious liberty and the right of conscience. We
respectfully submit that RFRA requires you to adopt the broadest possible religious exceptions to
the HHS mandate.



Respectfully submitted,

Luther Shem o Se
Luther Strange
Alabama Attorney General
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Promise 9 - Hold a “Jobs Summit”

Hold a “Jobs Summit” to identify any and all overreaching regulations that may impair
business growth in the State of West Virginia. Since the Office of Attorney General
possesses the legal power to play a significant role in the regulatory process, we should
identify the regulations that are having the most negative impact on economic growth.

Actions Taken:

v On April 17, 2013, Attorney General Morrisey held his Jobs Summit kickoff event
in the Lower Rotunda of the State Capitol.
v More than fifty people attended the Jobs Summit kickoff event, including elected
officials, job providers, business organizations and members of the public at large.
v As part of the kickoff event, Attorney General Morrisey engaged in a question &
answer session on a variety of issues related to the Jobs Summit & Listening Tour,
and also discussed the Office of the Attorney General’s plans for the concluding Jobs
Summit Finale to take place later in the year.
v Attorney General Morrisey laid out the goals of the Jobs Summit & Listening Tour,
which include:
v Identify and take steps to remove regulatory barriers that impeded job
growth in the state.
v Increase private sector employment in the state.
v Attract new capital and investments to the state in order to foster vibrant
manufacturing, service and construction sectors, to name just a few.
v Enhancing West Virginia’s competitiveness when compared to surrounding
states.
v Improve West Virginia’s image to people and businesses located outside the
state.
v Participants at the kickoff eventincluded the West Virginia Chamber of
Commerce, Associated Builders & Contractors - WV Chapter, West Virginia Coal
Association, and many others, who expressed their support of the goals of the
Attorney General’s Jobs Summit & Listening Tour.
v As part of the ongoing Jobs Summit & Listening Tour, Attorney General Morrisey
will be traveling across the state to meet with stakeholders to discuss ways in which
the Office of the Attorney General can help improve the state’s business climate.



JOBS SUMMIT

LISTENING TOUR

W. VA. JOBS SUMMIT & LISTENING TOUR GOALS

1) IDENTIFY AND TAKE STEPS TO REMOVE REGULATORY BARRIERS THAT
IMPEDE JOB GROWTH IN THE STATE.

2) INCREASE PRIVATE SECTOR EMPLOYMENT IN THE STATE.

3) ATTRACT NEW CAPITAL AND INVESTMENTS TO THE STATE IN ORDER TO
FOSTER VIBRANT MANUFACTURING, SERVICE AND CONSTRUCTION SECTORS,
: TO NAME JUST A FEW.

4) ENHANCE WEST VIRGINIA'S COMPETITIVENESS WHEN COMPARED TO
SURROUNDING STATES.

5) IMPROVE WEST VIRGINIA'S IMAGE TO PEOPLE AND BUSINESSES LOCATED
OUTSIDE THE STATE.



April.17,2013

Morrisey wants to remove barriers that impede
job growth

By Megan Workman

CHARLESTON, W.Va. -- Anyone in West Virginia
would agree that it's important to take steps to

remove barriers that impede private-sector job
growth, said Bob Welty, Fifth Third Bank's state
president in West Virginia.

Welty attended Wednesday's kickoff event at the
state Capitol for Attorney General Patrick
Morrisey's "Jobs Summit & Listening Tour."

The jobs summit is part of Morrisey's 17-point plan
for his first 100 days in office to meet with business
leaders, consumer advocates and interested public
citizens, the attorney general said.

Morrisey presented five goals of the “Jobs Summit &
Listening Tour" to nearly 50 people Wednesday
afternoon.

They are:

- To identify and take steps to remove regulatory
barriers that impede job growth in the state.

- Increase private-sector employment in West
Virginia.

- Attract new capital and investments to the state in
order to "foster vibrant manufacturing, service and
construction sectors."

. Enhance West Virginia's competitiveness when
compared to surrounding states.

- Improve the state's image to people and
businesses located outside the state.

"If you look at his five points, Fifth Third has a
strong commitment to West Virginia and his goals,”

THE STATE. NEWSPANER

Welty said. "We're interested in ideas anyone has in
spurring economic growth in West Virginia. ..
These are people looking for fresh ideas."

The Mountain State has many different types of
economies and regions with diverse ideas, Morrisey
said. He wants to ensure "no part of the state is left
behind."

Morrisey will travel across West Virginia over the
next six months to hear residents' thoughts about
what can be done to improve the state's business
climate.

He will visit the Eastern Panhandle later this month,
he said.

"The jobs summit cannot succeed without public
input," Morrisey said. "There's a perception
problem out there. Let's figure out what we can do
to change these perceptions ... so we can let people
across the nation know how vibrant we are.”

Forbes ranked West Virginia 45th in the nation for
"hest states for business" last year. Another study
put the state at 44th in the U.S. for business
friendliness, Morrisey said.

Being ranked at the bottom isn't acceptable, he said.

“For years, the business climate has compared
poorly to other states,” he said. "Starting a business
in West Virginia can be very daunting. We must
kick-start job development.”

The state must clean its workforce of a perpetual
prescription-drug problem, Morrisey said.

Wendy E. McCuskey, president of the Associated
Builders & Contractors West Virginia Chapter, said

the construction sector has "a huge drug problem
with our workers.

"When we host a job fair, about 10 to 15 people out
of 150 pass a drug test at job fairs,” McCuskey said
after the jobs summit. "We're excited to have a
partner as an advocate for business owners."

The state lost 100 construction jobs last month.

McCuskey said business owners with the
Associated Builders & Contractors get "bogged
down" with regulations, which makes their job that
much harder.

Morrisey said he plans to take each opinion
presented during the "Jobs Summit & Listening
Tour" and consider whether his office can do
something about it.

He also anticipates reaching out to affected state
clients and giving them an opportunity to react to
West Virginians' ideas.

Finally, he may modify a package of ideas that he
would present to the Legislature, he said.

“We're going to go around the state, ask questions
and listen. We're going to benefit by getting your
feedback,” Morrisey said. "The attorney general's
office will take all necessary steps to help move our
economy forward."

Morrisey asks West Virginians who do want to
submit an opinion about how the attorney general's
office can help attract jobs to the state to email

communications@wvago.gov and include in the
subject line “Job Summit & Listening Tour."



Promise 10 - Address Medicaid in a Meaningful Way

Work with the Governor and the Legislature to help address the budget shortfall facing
the State’s Medicaid Program. Through legal counseling, we will make
recommendations about how the State can meet its financial challenges, while
advancing new strategies to improve health care outcomes and lower health care costs
for our State.

Actions Taken:

v Attorney General Patrick Morrisey has initiated substantive discussions with a
number of senior state officials and members of the Legislature about how to
improve the state’s Medicaid Program.

v In these discussions, Attorney General Morrisey has outlined specific ideas about
the legal mechanisms available to West Virginia to test innovative models to
reduce Medicaid costs and enhance the quality of health care received by Medicaid
beneficiaries.

v The Attorney General’s Office has offered to help the West Virginia Department of
Health & Human Resources (DHHR) submit several proposals to the Center for
Medicare and Medicaid Innovation (CMMI) to test creative ways of improving
West Virginia’s Medicaid Program.

v Based upon his discussions with DHHR, Attorney General Morrisey will seek to
establish a new memorandum of understanding with DHHR and its Inspector
General to allow the Attorney General to pursue Medicaid fraud and abuse cases
against small and medium-sized companies. The Attorney General’s Office seeks
to work collaboratively with the Inspector General’s office to help eliminate fraud,
waste and abuse wherever it exists.



Tlustrative Areas of Focus to Improve Health Care Outcomes and
Reduce Medicaid Expenditures in a Meaningful Way

During his first 100 days, Attorney General Patrick Morrisey has initiated preliminary
discussions with the Governor, senior state officials, and members of the State Legislature about
how to reform health care in West Virginia, improve outcomes, increase access to insurance
coverage, and reduce health care costs. Most importantly, Attorney General Patrick Morrisey has
emphasized that he seeks to build consensus across the political spectrum on ways to help
address West Virginia’s health care problems.

In light of the concerns set forth below and the failure of the Affordable Care Act (ACA) to
meaningfully bend the health care cost curve, West Virginia must step up efforts to reform its
health care system and keep its fiscal house in order. Fortunately, the West Virginia Attorney
General’s office can play a very important and positive role in achieving these objectives.

West Virginia health care trend lines are not promising. . Medicaid costs alone represent
approximately twenty percent of the entire state budget and are expected to grow dramatically.
With respect to most key health care measures, West Virginia consistently ranks near the bottom
of many national rankings. For example, according to United Health Foundation, West Virginia
ranked 47t on its list of “healthiest states,” a system that judges the health care status in a state
by measuring, among other items, health care outcomes, diabetes, smoking, and obesity.

Our state stands in the cross-roads regarding how it plans to reform its health care delivery
system. The state must, simultaneously and dramatically, improve wellness while reducing
outlays. Accomplishing such a task is ordinarily difficult enough, but the state’s efforts are
further exacerbated because West Virginia is an aging state and operating under an extremely
tight budgetary environment. Significantly, the U.S. Census indicates that 16 percent of West
Virginians are aged 65 or older; economists expect that percentage to climb to 19 percent by
2017. With a rapidly aging population and an increase in the number of individuals dually-
eligible for Medicare and Medicaid, the state’s average per-capita costs for health care shows no
signs of declining. Meanwhile, according to some observers, the state budget may face a
massive fiscal shortfall it will need to address in Fiscal Year 2014,

With the federal government facing daunting budget problems of its own, our state’s share of
federal Medicaid dollars will most likely dissipate in the next few years, potentially adding
several hundred million dollars in new, ongoing structural deficits to our state budget. How West
Virginia responds to these challenges may very well determine the state’s economic fate for the
rest of the 215t Century.

Reforming health care should not be a Republican or Democratic initiative; it should be non-
partisan and put the people of West Virginia first. To that end, Attorney General Patrick
Morrisey already has shared several ways the state may begin saving monies immediately and
take advantage of federal waiver programs that allow West Virginia to test pilot projects that seek



to improve the quality of health care delivered to Medicaid patients and those who are dually-
eligible for Medicare and Medicaid, and to reduce health care spending.

A brief summary of some of the topics covered during these preliminary discussions are included
below:

1. Submit demonstration programs to the Centers for Medicare and Medicaid Services
(CMS) to test innovative models that significantly modify the State’s Medicaid Program.

Under section 3021 of the ACA, many entities, including states, are provided new
opportunities to submit demonstration projects to the Center for Medicare and Medicaid
Innovation (CMMI) to test ways to improve quality and reduce health care costs. If a
model tested ultimately demonstrates that it maintains quality and reduces costs, it may
be made permanent, without an additional act of Congress. Unlike other Section 1115
waivers, the Agency possesses far greater flexibility to administer budget-neutrality rules
in a CMMI process.

The scope of CMS’ power under CMMI is vast. Under the provision, CMS may waive
any section of the Social Security Act under Title XVIII (Medicare), Title XI (wide
variety of federal program requirements, administrative simplification, and fraud and
abuse) and several sections of Medicaid law. Significantly, for West Virginia, this means
CMS may waive “statewideness” requirements (allowing West Virginia to test the
feasibility of rolling out varying types of projects in different regions of the state), modify
the process for determining provider payment rates, and grant West Virginia additional
flexibility in terms of how private plans are reimbursed. The breadth of authority under
CMMI also allows the state to serve dual-eligible populations in an innovative manner.

As many health care analysts know, dual-eligible enrollees traditionally face serious
coordination of care problems and represent major cost challenges for state and federal
governments alike. New models may be developed under CMMI to allow West Virginia
to identify the best ways to incentivize plans to manage the health care costs of certain
high-risk dual-eligible beneficiaries with unique needs, enhance health care outcomes,
mitigate cost-sharing tussles that typically occur between states and the federal
government, and improve the quality of beneficiaries’ experience with health care
coverage in our state. If structured correctly, Medicaid may save monies while
improving the quality of care received by beneficiaries.

In the Attorney General’s office, we appreciate the primary role of the Department of
Health and Human Resources (DHHR) in managing day-to-day Medicaid matters, which
is why we seek to develop any innovative initiatives with that office in a collaborative
manner that leverages their substantive expertise of the state’s Medicaid Program. As
Jawyers and counselors to the Medicaid Program, we simply want to help the state make
informed choices so that it targets resources to those who need it most. Over the past 100



days, we have held a number of meetings with key state officials to begin a dialogue
about the growing health care problems in West Virginia that need immediate attention.
Reducing Medicaid expenditures and improving the quality of care for beneficiaries in
this Program are near the top of that list.

In order to achieve consensus, we seek to continue working with DHHR and a number of
state officials to develop several major initiatives that may be submitted to CMS under
the CMMI authority. Such initiatives will require assistance from both state and federal
representatives and a willingness to put West Virginia’s long-term interests first. =~ Over
the next year; the Attorney General’s office will be developing “thought papers” to further
advance the health care reform debate in the state.

Reduce Fraud and Abuse in the West Virginia Medicaid Program.

Based upon preliminary discussions with DHHR and the DHHR Inspector General, the
Attorney General’s office believes it may be able to establish a new working relationship
that can substantially reduce fraud and abuse and enhance Medicaid program integrity.

Medicaid fraud and abuse costs the state tens of millions of dollars a year annually. We
believe that significant financial benefits may be realized for the state if our office begins
focusing additional attention on certain types of small and medium-sized civil health care
fraud and abuse cases that previously were not pursued by the Attorney General’s office.
In the past, attention was focused almost exclusively on obtaining large civil settlements.
While our office will continue to maintain vigorous prosecution of large companies who
violate West Virginia laws, we should also send a message to small and mid-sized actors
that theft of Medicaid dollars will not be tolerated. The Attorney General’s office must
help eliminate fraud, waste, and abuse wherever it exists.



Promise 11 - Crack Down on Medicaid Fraud

Crack down on Medicaid fraud by initiating a close review of Medicaid eligibility to
ensure that precious government resources are being targeted to those who need it the
most.

Actions Taken:

v Attorney General Morrisey held several meetings with the West Virginia
Department of Health & Human Resources (DHHR) to discuss ways in which the
Office of the Attorney General can work with WV DHHR and the Inspector General
to ensure that Medicaid funding is spent appropriately.

v The Attorney General and staff have started working with members of WV
DHHR on possible program integrity issues that would improve Medicaid fraud
detection and prevention, including, but not limited to, benefit enrollment and
eligibility issues.

v The Office of the Attorney General and WV DHHR also are looking at ways to
collaborate on Medicaid fraud and control issues from a civil perspective, so that
WV DHHR can better pursue low-dollar cases in state court.

v The Attorney General’s Office will continue to work closely with WV DHHR on
Medicaid fraud prevention issues that will hopefully save the state tens of millions
of dollars in waste and abuse.



Promise 12 - Fight Prescription Drug Abuse

Request new prosecutorial authority from the Legislature to help pursue criminals who
facilitate our prescription drug abuse problems in West Virginia. Prescription drug
abuse cuts across county lines. As such, the Attorney General should play a far more
proactive role coordinating prosecutions across the 55 counties.

Actions Taken:

v Attorney General Morrisey has initiated a dialogue with state lawmakers to
discuss how additional prosecutorial powers would help the Office of the Attorney
General tackle prescription drug abuse in West Virginia. The Attorney General has
set forth several compelling reasons for such prosecutorial powers, which include
the ability to coordinate the state’s prosecutorial efforts related to prescription drugs.
¥ On March 11, 2013, Attorney General Morrisey joined with forty-seven other
attorneys general in a letter encouraging the U.S. Food and Drug Administration to
make generic pain pills harder to abuse. The letter highlighted the significant
dangers of prescription drug abuse, and asked the U.S. Food and Drug
Administration to take steps to ensure that generic drugs are designed with tamper-
resistant features.

¥ The Office of the Attorney General is partnering with the Division of Protective
Services to participate in the sixth National Prescription Drug Take-Back Day on
April 27th at the State Capitol. The event, which is spearheaded by the federal Drug
Enforcement Administration, allows for the safe collection and disposal of unused
medication in an effort to prevent potential drug abuse.

v The Office of the Attorney General is currently investigating the role that various
entities play in the prescription drug abuse epidemic and how West Virginia can
better control the supply and demand side of this terrible problem.



STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY (304) 558-2021
ATTORNEY GENERAL FAX (304) 558-0140

- April 4, 2013

The Honorable Nancy Peoples Guthrie
Room 206E, Building 1

1900 Kanawha Boulevard, E.
Charleston, WV 25305

Dear Delegate Guthrie:

I wanted to reach out to you regarding legislation that you co-sponsored during last yeat’s legislative
session. You joined with Delegate Virginia Mahan on H.B. 4325 -- which would have granted
prosecutorial powers to the Attorney Gereral. I'write to you to gauge your interest in supporting
similar legislation again in the future,

While there are many reasons why such authority would benefit the citizens of West Virginia, one is
particularly compelling. As a state, I believe we nmust become far more aggressive in taking on the
prescription drug abuse epidemic. By providing the Attorney General’s Office with explicit '
prosecutorial and coordinating authority in this area, we would be able to better coordinate the
State’s efforts to pursue lawbreakers across county lines. I think that you and I could both agree that
a solution to the prescription drug abuse problem cannot be achieved through a piecemeal, county-
by-county strategy.

Fighting prescription drug abuse will be one of my top priorities as Attorney General. Given your
past support of providing broad prosecutorial authority to the Attorney General’s Office, would you
be interested in publicly endorsing a legislative change that allows our office to help tackle the state’s
prescription drug abuse problem with greater legal tools?

If you would be interested in discussing this matter further, please let me know if there is a time
convenient for you to meet in the next few weeks. I would greatly appreciate working with you on
this important topic. Thank you for considering this request. '
Sincerely,

[
Patrick Morrisey I
Attorney General

Building 1, E-26 1900 Kanawha Boulevard, East Charleston, WV 25305



STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY (304) 558-2021
ATTORNEYGENERAL FAX (304) 558-0140

April 11,2013

The Honorable Rick Thompson
Speaker of the House

Room 228M, Building 1

1900 Kanawha Boulevard, E.
Charleston, WV 25305

The Honorable Tim Armstead
Minority Leader

Room 264M, Building 1

1900 Kanawha Boulevard, E. -
Charleston, WV 25305

Dear Speaker Thompson and Minority Leader Armstead:
RE: Legislative Requests Relating to the Office of the Attorney General
I am writing to follow up on several topics that we have discussed during this legislative session.

As you know, last year, legislation was introduced in the House of Delegates (H.B. 4325) to grant
prosecutorial powers to the Attorney General. While the House Government Organization Committee
recommended passage of this legislation, it ultimately died in the House Judiciary Committee. In the
upcoming months, I would like to work with both of you as well as members of the House of Delegates
and the Senate to reach an agreement on how we may be able to advance similar legislation. I believe
such legislation would facilitate my office’s ability to help address West Virginia’s prescription drug
abuse epidemic and enhance election law interpretation and enforcement in our state.

Clearly, we can all agree that tackling prescription drug abuse should be one of our state’s top priorities.
Based upon the most recently available information from the Centers for Disease Control, the Mountain
State has one of the highest rates of drug overdose deaths in the nation, a sad and scary statistic that I am
committed to change. Indeed, I have made fighting prescription drug abuse a top priority of my
administration. As part of that effort, I recently joined with 47 other Attorneys General in a letter
encouraging the U.S Food & Drug Administration (FDA) to require the use of tamper-resistant and
abuse-resistant formulations for generic drugs.”

Unfortunately, even if the FDA agrees with our recent letter, it will only serve as one incremental step in
West Virginia’s efforts to address the prescription drug abuse epidemic. We currently are analyzing a
number of different ideas to address the supply and demand sides of the problem, as well as potential
investigations that, when implemented, should make additional progress.



While we continue to develop our overall strategy on prescription drug abuse, we have already reached
one conclusion: Additional investigative and prosecutorial attention is sorely needed. County prosecutors
and law enforcement are doing everything they can to combat prescription drug abuse, but an unfortunate
reality is that many counties lack sufficient resources to focus adequate attention on theissue. Further,
because prescription drug abuse cuts across county lines, the coordination and prosecution of this problem
across the fifty-five counties under the current enforcement regime is very challenging.

1 believe that the Attorney General’s Office could play a far more proactive and helpful role in
combatting prescription drug abuse if we obtained explicit prosecutorial authority. We already possess
civil investigative authority in this area and plan to rely upon consumer protection investigators to detect
abusive prescription drug abuse patterns. Obtaining prosecutorial authority represents a logical next step
for this office and would allow West Virginia law enforcement to more effectively pursue some of the
criminals who currently are falling through the cracks of our state’s enforcement regime.

In the area of election law enforcement, I believe expanded authority is also warranted and would
complement our office’s investigative capacity and knowledge of election laws. As you know, the
Attorney General’s office currently assists the Secretary of State when it comes to the interpretation of
state election laws, For instance, our office provides legal opinions on any questions and representation
to the Secretary of State’s Office when state election laws are challenged in court. Iam interested in
exploring ways to further cement the natural working relationship between the Offices of the Secretary of -
State and the Attorney General by clarifying the role that the Attorney General can play in helping the
Secretary of State enforce state election law.

Thank you for your consideration of the issues raised in this letter, As always, I appreciate our working
relationship and look forward to any feedback you may have on these or other important topics.

Sincerely,

rontic Mmg‘}

Patrick Morrisey
Attorney General



STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY (304) 558-2021
ATTORNEYGENERAL FAX (304) 558-0140

April 11, 2013

The Honorable Jeffrey Kessler
President of the Senate
Building 1, Room 227M

1900 Kanawha Boulevard, East
Charleston, WV 25305

The Honorable Mike Hall
Senate Minority Leader
Building 1, Room 245M

1900 Kanawha Boulevard, East
Charleston, WV 25305

RE: Legislative Requests Relating to the Office of the Attorney General

Dear President Kessler and Minority Leader Hall:
T am writing to follow up on several topics that we have discussed during this legislative session.

Last year, legislation was introduced in the House of Delegates (H.B. 4325) to grant
prosecutorial powers to the Attorney General. While the House Government Organization
Committee recommended passage of this legislation, it ultimately died in the House Judiciary
Committee. In the upcoming months, I would like to work with both of you as well as members
of the Senate and House of Delegates to reach an agreement on how we may be able to advance
similar legislation. I believe such legislation would facilitate my office’s ability to help address
West Virginia’s prescription drug abuse epidemic and enhance election law interpretation and
enforcement in our state.

Clearly, we can all agree that tackling prescription drug abuse should be one of our state’s top
priorities. Based upon the most recently available information from the Centers for Disease
Control, the Mountain State has one of the highest rates of drug overdose deaths in the nation, a
sad and scary statistic that [ am committed to change. Indeed, I have made fighting prescription
drug abuse a top priority of my administration. As part of that effort, I recently joined with 47
other Attorneys General in a letter encouraging the U.S Food & Drug Administration (FDA) to
require the use of tamper-resistant and abuse-resistant formulations for generic drugs.

Unfortunately, even if the FDA agrees with our recent letter, it will only serve as one incremental
step in West Virginia’s efforts to address the prescription drug abuse epidemic, We currently are
analyzing a number of different ideas to address the supply and demand sides of the problem, as
well as potential investigations that, when implemented, should make additional progress.



‘While we continue to develop our overall strategy on prescription drug abuse, we have already
reached one conclusion: Additional investigative and prosecutorial attention is sorely needed.
County prosecutors and law enforcement are doing everything they can to combat prescription
drug abuse, but an unfortunate reality is that many counties lack sufficient resources to focus
adequate attention on the issue. Further, because prescription drug abuse cuts across county
lines, the coordination and prosecution of this problem across the fifty-five counties under the
current enforcement regime is very challenging.

1 believe that the Attorney General’s Office could play a far more proactive and helpful role in
combatting prescription drug abuse if we obtained explicit prosecutorial authority. We already
possess civil investigative authority in this area and plan to rely upon consumer protection
investigators to detect abusive prescription drug abuse patterns. Obtaining prosecutorial
authority represents a logical next step for this office and would allow West Virginia law
enforcement to more effectively pursue some of the criminals who currently are falling through
the cracks of our state’s enforcement regime.

In the area of election law enforcement, I believe expanded authority is also warranted and
would complement our office’s investigative capacity and knowledge of election laws. As you
know, the Attorney General’s office currently assists the Secretary of State when it comes to the
interpretation of state election laws. For instance, our office provides legal opirions on any
questions and representation to the Secretary of State’s Office when state election laws are
challenged in court. Iam interested in exploring ways to further cement the natural working
relationship between the Offices of the Secretary of State and the Attorney General by clarifying
the role that the Attorney General can play in helping the Secretary of State enforce state election
law.

Thank you for your consideration of the issues raised in this letter. As always, 1 appreciate our

working relationship and look forward to any feedback you may have on these or other important
topics.

fituciC oG

Patrick Morrisey
Attorney General
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March 11, 2013

Margaret A. Hamburg, M.D.
Commissioner of Food and Drugs
U.S. Food and Drug Administration
10903 New Hampshire Avenue
Silver Spring, MD 20993-0002

Dear Dr. Hamburg:

Relief from pain is important to millions of individuals who suffer from
chronic illness, and prescription drugs such as opioids have proven useful.
However, the abuse of prescription drugs is a significant danger and has
reached epidemic levels in many of our states.

Against this background, the development of tamper-resistant drugs provides
an opportunity. Adding new physical and chemical features to prescription
opioids to deter abuse could reduce misuse of these drugs and the sometimes
deadly consequences. These products can be part of a comprehensive
approach which should include prevention, interdiction, prosecution and
substance-abuse treatment.

In our states, nonmedical users are shifting away from the new tamper-
resistant formulations to non-tamper-resistant formulations of other opioids as
well as to illegal drugs. There is great concern in our law enforcement
community that many non-tamper-resistant products are available for abuse
when only a few products have been formulated with tamper-resistant
features.

As a specific example, we are concerned with the possibility that generic
versions of extended-release opioid prescription drugs and other non-tamper-
resistant products may reach the market. We applaud the FDA for
expeditiously proposing guidelines establishing clear standards for
manufacturers who develop and market tamper- and abuse-resistant opioid
products while considering incentives for undertaking the research and
development necessary to bring such products to market. Most importantly,
we encourage the FDA to assure that generic versions of such products are
designed with similar features.

Sincerely,
L Shean g @amﬁc» 9@ foml
Luther Strange Pam Bondi

Alabama Attorney General Florida Attorney General
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Fighting an epidemic
Attorney General response a necessity

hen it comes to fighting the
rampant prescription drug
abuse epidemic, all available

resources should be utilized in
dealing with this deadly scourge. That’s
why the latest efforts by West Virginia
Attorney General Patrick Morrisey —
and 47 other attorney generals across the
nation — are necessary and welcomed.

Morrisey, the Republican attorney
general serving the Mountain State, has
joined with 46 other attorney generals in
asking the U.S. Food and Drug
Administration to ensure that generic
manufacturers of opioid prescription
drugs use tamper-resistant and abuse-
resistant formulations.

Also Friday, U.S. Rep. Nick Rahall, D-
W.Va., announced he was co-sponsoring
the Stop Tampering of Prescription Pills
Act with U.S. Rep. Hal Rogers, R-Ky, and
U.S. Rep. William Keating, D-Mass. The
measure would require opioid-based pre-
scription drugs to include abuse-deter-
rent technologies that prevent substance
abusers from crushing or dissolving pre-
scription opioids so that they cannot be
inhaled or injected to achieve an immedi-
ate high.

Morrisey and Rahall both correctly
note that the development of tamper-
resistant opioid-based prescription pain
relievers help to deter abuse and can be
a part of a comprehensive approach
when combined with prevention, interdic-
tion, prosecution and substance-abuse
treatment.

“Like many other states and territo-
ries, West Virginia suffers from an epi-
demic of prescription drug abuse,”
Morrisey said Tuesday. “The most -
recently available information from the
Centers for Disease Control shows the

Qoo
And the prescription drug-abuse.
problem has become increasingly ram-
pant right here in the coalfields, includ-
ing Mercer and McDowell counties.

Mountain State had one of the highest
rafes of drug overdose deaths in the
nation in 2008 with more than 25 deaths
per 100,000 people. That is a very sad and
scary. statistic that is made all the worse
when you think of the families and lives
forever changed by this plague.”

And the prescription drug-abuse
problem has become increasingly ram-
pant right here in the coalfields, includ-
ing Mercer and McDowell counties.
That’s why action from all elected offi-
cials — both on the state and federal
level — is critical in fighting this epidem-
ic. Law enforcement, concerned citizens
and the community as a whole also must
play a critical role in helping to slow and
ultimately stop this deadly tide.

Morrisey and the 46 other attorney
generals say they are concerned that
non-medical users are shifting away from
the new tamper-resistant formulations to
non-tamper-resistant formulas of other
opioids as well as to illegal drugs.

The FDA must act quickly on the
request by Morrisey and the 46 other
attorney generals. And the U.S, House of
Representatives must pass the biparti-
san STOPP Act introduced by Rahall,
Rogers and Keating. There is no room or
time for politics when it comes to fighting
tlix)e deadly epideinic of prescription drug
abuse,
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Morrisey turns attention

to prescription

PARKERSBURG — The
attorney general for the state
of West Virginia is asking the
federal Food and Drug
Administration to require
generic manufacturers of opi-
oid prescription drugs fo use
tamper-resistant and abuse-
resistant formulations.

A letter was sent to U.S.
Food and Drug Administra-
tion Commissioner Dr. Mar-
garet Hamburg, saying pre-
scription drug abuse is a sig-
nificant danger and has
reached epidemic levels in
many states, Attorney Gener-
al Patrick Morrisey -said
Tuesday. Morrisey joined
with 47 other attorneys gen-
eral in the letter.

The attorneys said the
development of tamper-resis-

opioid-

pre-
scription pain
relievers help
.o deter abuse
and can be a

& part of a com-

prehensive
Morrisey approach .
when combined with preven-
tion, interdiction, prosecution
and substance-abuse treat-
ment.

“Like many -other states
and territories, West Virginia
suffers from an epidemic of
prescription drug abuse,”

3 | based

‘Morrisey said.

Recently available infor-
mation from the Centers for
Disease Control shows the
Mountain State had one of
the highest rates of drug over-

drug abuse

dose deaths in the nation in
2008 with more than 25
deaths per 100,000 people.

“That is a very sad and
scary statistic that is made all
the worse when you think of
the families and lives forever
changed by this plague,”
Morrisey said.

Alabama, Florida, Ken-
tucky and North Carolina are
the lead authors of the letter.
It applauds the FDA for pro-
posing guidelines to establish
clear standards for manufac-
turers who develop and mar-
ket tamper-resistant and
abuse-resistant opioid prod-
ucts while considering incen-
tives for undertaking the
research and development
necessary to bring such prod-
ucts to market.
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Tuesday April 23,2013
National Prescription Drug Take-Back Day ahead
By Staff Reports

The Office of Attorney General Patrick Morrisey will partner with the
Division of Protective Services to participate in the sixth National
Prescription Drug Take-Back Day from 10 a.m. to 2 p.m. Saturday at the
Capitol. | |

The federal Drug Enforcement Administration spearheads the Drug
‘Take-Back Day, which was initially launched in 2010. Local and state
law enforcement agencies collect unused medication and dispose of it in
~ a safe way that prevents potential abuse and protects the environment.

"I would encourage everyone to take a look through their medicine
cabinet and clean out any unused, unwanted or expired prescriptions
and bring them to the event," Morrisey said. "Even if the medicine is not
one that typically is 'abused,’ it is critical that pills, liquid and other
forms of prescriptions are disposed of properly. Medicine that is thrown
into the trash can be found by people looking to abuse drugs, and
flushing it down the toilet can damage the environment.”

Prescription drug abuse is a significant problem in West Virginia and
the nation. Between 1990 and 2008, the most recent year available, the
rate of death from prescription drug overdose has more than tripled,
according to the U.S. Centers for Disease Control and Prevention.




Promise 13 - Prosecute Election Law Fraud

Request that the Legislature clarify the role of the Attorney General and the Secretary of
State so that the Attorney General gains authority to prosecute violations of ethics and
election law fraud and that the Attorney General plays a more proactive role in election
law policy.

Actions Taken:

v On April 11, 2013, Attorney General Morrisey sent a letter to leadership in both
the state Senate and House of Delegates requesting that the Legislature clarify the
role that the Attorney General can play in helping the Secretary of State enforce state
election laws.

v The Attorney General has established the position of Public Integrity Officer
within the Office of the Attorney General to help collaborate with county
prosecutors and other state entities on corruption and election fraud cases.

v The Office of the Attorney General has been asked to provide advice and
assistance to the West Virginia Ethics Commission on several matters involving
public officials.



STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY (304) 558-2021
ATTORNEYGENERAL FAX (304) 558-0140

April 11,2013

The Honorable Jeffrey Kessler

President of the Senate

Building 1, Room 227M

1900 Kanawha Boulevard, East
Charleston, WV 25305

The Honorable Mike Hall
Senate Minority Leader
Building 1, Room 245M

1900 Kanawha Boulevard, East
Charleston, WV 25305

RE: Legislative Requests Relating to the Office of the Attorney General
Dear President Kessler and Minority Leader Hall:
] am writing to follow up on several topics that we have discussed during this legislative session.

Last year, legislation was introduced in the House of Delegates (H.B. 43235) to grant
prosecutorial powers to the Attorney General. While the House Government Organization
Committee recommended passage of this legislation, it ultimately died in the House Judiciary
Committee. In the upcoming months, I would like to work with both of you as well as members
of the Senate and House of Delegates to reach an agreement on how we may be able to advance
similar legislation. I believe such legislation would facilitate my office’s ability to help address
West Virginia’s prescription drug abuse epidemic and enhance election law interpretation and
enforcement in our state.

Clearly, we can all agree that tackling prescription drug abuse should be one of our state’s top
priorities. Based upon the most recently available information from the Centers for Disease
Control, the Mountain State has one of the highest rates of drug overdose deaths in the nation, a
sad and scary statistic that I am committed to change. Indeed, I have made fighting prescription
drug abuse a top priority of my administration. As part of that effort, I recently joined with 47
other Attorneys General in a letter encouraging the U.S Food & Drug Administration (FDA) to
require the use of tamper-resistant and abuse-resistant formulations for generic drugs.

Unfortunately, even if the FDA agrees with our recent letter, it will only serve as one incremental
step in West Virginia’s efforts to address the prescription drug abuse epidemic. We currently are
analyzing a number of different ideas to address the supply and demand sides of the problem, as
well as potential investigations that, when implemented, should make additional progress.



While we continue to develop our overall strategy on prescription drug abuse, we have already
reached one conclusion: Additional investigative and prosecutorial attention is sorely needed.
County prosecutors and law enforcement are doing everything they can to combat prescription
drug abuse, but an unfortunate reality is that many counties lack sufficient resources to focus
adequate attention on the issue. Further, because prescription drug abuse cuts across county
lines, the coordination and prosecution of this problem across the fifty-five counties under the
current enforcement regime is very challenging.

I believe that the Attorney General’s Office could play a far more proactive and helpful role in
combatting prescription drug abuse if we obtained explicit prosecutorial authority. We already
possess civil investigative authority in this area and plan to rely upon consumer protection
investigators to detect abusive prescription drug abuse patterns. Obtaining prosecutorial
authority represents a logical next step for this office and would allow West Virginia law
enforcement to more effectively pursue some of the criminals who currently are falling through
the cracks of our state’s enforcement regime.

In the area of election law enforcement, I believe expanded authority is also warranted and
would complement our office’s investigative capacity and knowledge of election laws. As you
know, the Attorney General’s office currently assists the Secretary of State when it comes to the
interpretation of state election laws. For instance, our office provides legal opinions on any
questions and representation to the Secretary of State’s Office when state election laws are
challenged in court. 1am interested in exploring ways to further cement the natural working
relationship between the Offices of the Secretary of State and the Attorney General by clarifying
the role that the Attorney General can play in helping the Secretary of State enforce state election
law.

Thank you for your consideration of the issues raised in this letter. As always, | appreciate our

working relationship and look forward to any feedback you may have on these or other important
topics.

Sincerely,

it g

Patrick Morrisey
Attorney General



STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY (304) 558-2021
ATTORNEYGENERAL FAX (304) 558-0140

April 11,2013

The Honorable Rick Thompson
Speaker of the House

Room 228M, Building 1

1900 Kanawha Boulevard, E.
Charleston, WV 25305

The Honorable Tim Armstead
Minority Leader

Room 264M, Building 1

1900 Kanawha Boulevard, E,
Charleston, WV 25305

Dear Speaker Thompson and Minority Leader Armstead:
RE: Legislative Requests Relating to the Office of the Attorney General
I am writing to follow up on several topics that we have discussed during this legislative session.

As you know, last year, legislation was introduced in the House of Delegates (H.B. 4325) to grant
prosecutorial powers to the Attorney General, While the House Government Organization Committee
recommended passage of this legislation, it ultimately died in the House Judiciary Committee. In the
upcoming months, I would like to work with both of you as well as members of the House of Delegates
and the Senate to reach an agreement on how we may be able to advance similar legislation. I believe
such legislation would facilitate my office’s ability to help address West Virginia’s prescription drug
abuse epidemic and enhance election law interpretation and enforcement in our state.

Clearly, we can all agree that tackling prescription drug abuse should be one of our state’s top priorities.
Based upon the most recently available information from the Centers for Disease Control, the Mountain
State has one of the highest rates of drug overdose deaths in the nation, a sad and scary statistic that [ am
committed to change. Indeed, I have made fighting prescription drug abuse a top priority of my
administration. As part of that effort, I recently joined with 47 other Attorneys General in a letter
encouraging the U.S Food & Drug Administration (FDA) to require the use of tamper-resistant and
abuse-resistant formulations for generic drugs.

Unfortunately, even if the FDA agrees with our recent letter, it will only serve as one incremental step in
West Virginia’s efforts to address the prescription drug abuse epidemic. We currently are analyzing a
number of different ideas to address the supply and demand sides of the problem, as well as potential
investigations that, when implemented, should make additional progress.



While we continue to develop our overall strategy on prescription drug abuse, we have already reached
one conclusion: Additional investigative and prosecutorial attention is sorely needed. County prosecutors
and law enforcement are doing everything they can to combat prescription drug abuse, but an unfortunate
reality is that many counties lack sufficient resources to focus adequate attention on the-issue. Further,
because prescription drug abuse cuts across county lines, the coordination and prosecution of this problem
across the fifty-five counties under the current enforcement regime is very challenging.

1 believe that the Attorney General’s Office could play a far more proactive and helpful role in
combatting prescription drug abuse if we obtained explicit prosecutorial authority. We already possess
civil investigative authority in this area and plan to rely upon consumer protection investigators to detect
abusive prescription drug abuse patterns. Obtaining prosecutorial authority represents a logical next step
for this office and would allow West Virginia law enforcement to more effectively pursue some of the
criminals who currently are falling through the cracks of our state’s enforcement regime.

In the area of election law enforcement, I believe expanded authority is also warranted and would
complement our office’s investigative capacity and knowledge of election laws. As you know, the
Attorney General’s office currently assists the Secretary of State when it comes to the interpretation of
state election laws. For instance, our office provides legal opinions on any questions and representation
to the Secretary of State’s Office when state election laws are challenged in court. Iam interested in
exploring ways to further cement the natural working relationship between the Offices of the Secretary of
State and the Attorney General by clarifying the role that the Attorney General can play in helping the
Secretary of State enforce state election law.

Thank you for your consideration of the issues raised in this letter. As always, I appreciate our working
relationship and look forward to any feedback you may have on these or other important topics.

Sincerely, -
Patrick Morrisey

Attorney General
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January 9, 2013
Incoming attorney general sets up integrity unit
Morrisey plans to collaborate on public corruption cases

By Eric Eyre

CHARLESTON, W.Va. -- West Virginia Attorney
General-elect Patrick Morrisey plans to establish a "public
integrity unit" that will team up with county prosecutors to
crack down on corruption, Morrisey said at a news
conference at the state Capitol Wednesday.

Morrisey, who takes office next week, said lawyers in his
office could work as special prosecutors, assisting county
prosecuting attorneys with investigations of state and local
officials.

"We'll be partnering up, collaborating with county
prosecutors," said Morrisey, a Republican who defeated
longtime Democratic Attorney General Darrell McGraw in
the November election.

Kanawha County Prosecuting Attorney Mark Plants said
he has talked twice with Morrisey during the past month.

Under state law, West Virginia's attorney general has no
authority to prosecute criminal cases.

"Il gladly work with Mr. Morrisey, but at the end of the
day, only my office and the U.S. Attorneys Office have the
authority to prosecute in Kanawha County," Plants said.
"I'm certainly not going to give up the job I was elected to
do. The AG's office has no prosecutorial powers."

Morrisey also talked Wednesday morning with U.S.
Attorney Booth Goodwin about his plans for the public
integrity unit. Goodwin's office prosecutes the bulk of
public corruption cases in Southern West Virginia.

Goodwin said he hopes to keep an "open line of
communication" with Morrisey's office.

TIIE STATE: NEWSPAPER

"I listened to his proposals. In no way, shape or form did I
endorse them," Goodwin said. "I offered no opinion on
what he planned to do. That's not my place."

At Wednesday's news conference, Morrisey named Marty
Wright to head up the new public integrity unit. Wright
formerly worked as a lawyer with the state Ethics
Commission. He previously served as an assistant
prosecutor in Ohio County.

As deputy attorney general/public integrity officer, Wright
also will be responsible for overseeing ethics reforms
within the Attorney General's office.

During the campaign, Morrisey pledged to ban the use of
self-promoting trinkets, and he vowed to prohibit the use of
any "broad-based" office advertising six months before the
next election.

Morrisey said Wright also would oversee a new
competitive bidding system for selecting lawyers who
contract with the Attorney General's office.

Other Morrisey hires announced Wednesday include:

« Dan Greear, chief counsel. Greear, a former legislator,
ran unsuccessfully for West Virginia attorney general in
2008. He also lost a race for Kanawha circuit judge in
2010.

« Elbert Lin, solicitor general. Lin, a Washington D.C.,
lawyer, was a former clerk to conservative U.S. Supreme
Court Justice Clarence Thomas. Morrisey said Lin has a
national reputation as a "top-flight constitutional and
appellate advocate."

The Attorney General's office has never previously
employed a solicitor general. Lin will oversee the office's
appeals division and challenge "overreaching" federal laws
that negatively affect West Virginia, Morrisey said.

"The solicitor general will be responsible for the federal
lawsuits I will be bringing," Morrisey said. "We need to be
less of a show horse and more of a workhorse."

« Richie Heath, deputy attorney general. Heath is executive
director of West Virginia Citizens Against Lawsuit Abuse,
a group that opposed McGraw during the campaign.

» Tracy Webb, deputy attorney general. Webb formerly
worked as general counsel at the West Virginia Housing
Development Fund.

¢ Chris Dodrill, Jennifer Greenlief and Shane Wilson,
assistant attorney generals. Dodrill is a Charleston city
council member, Greenlief worked for a Charleston Jaw
firm, and Wilson graduated this year from West Virginia
University's law school.

"We have a great deal of work to accomplish, but with the
assistance of these individuals, and the many other talented
people already working in the [office], it will only be a
matter of time before our office is widely respected as one
of the top 'law firms' in the state and country," Morrisey
said in a news release. "We will always seek to recruit the
best and the brightest attorneys from every part of West
Virginia and the U.S. so that we can put the needs of West
Virginians first."

Also Wednesday, Morrisey announced plans to hold a
news conference next week during which he will "dispose
of trinkets" that McGraw's office purchased with state
funds and passed out to West Virginians.

"It's going to be a made-for-TV event," Morrisey promised.
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STATE OF WEST VIRGINIA

WEST VIRGINIA ETHICS COMMISSION
210 Brooks Street, Suite 300
Charleston WV 25301 1838

{304) 558-0664 » FAX (304) 558-2169
ethics@wv.gov * www.ethics.wv.gov

February 12, 2013

The Honorable Patrick Morrissey, Attorney General
State Capitol Complex

Bldg. 1, Room E-26

Charleston, WV 25305

Dear Attorney General Morrissey:

I am writing to confirm our informal agreement. As you are aware, the Ethics Act
provides for the Office of the Attorney General to assist the Ethics Commission.
Specifically, W. Va. Code § 6B-2-2(e)(5) reads:

The Commission may [rlequest appropriate agencies of state to provide

any professional assistance the Commission may require in the discharge

of its duties: Provided, That the Commission shall reimburse any agency
+other than the Attorney General the cost of providing assistance....

As you know, when you took office, Ethics Commission Deputy General Counsel Martin
J. Wright left our office to begin work for you. Among his assignments here were two
verified ethics complaints that were scheduled for public hearing (administrative trial)
beginning January 28, 2013. Needless to say, the public hearing has been continued
and a status conference has been scheduled for February 18, 2013.

Pursuant to W. Va. Code § 6B-2-2(e)(5), | hereby request that you provide such
professional assistance by assigning Mr. Wright o continue to provide assistance in—
including, without limitation, the prosecution thereof—the aforementioned consolidated
complaints, to wit: VCRB 2009-09 and VCRB 2011-04, Melvin Kessler v. Mayor
Emmett S. Pugh, lll, Beckley, WV, along with various other confidential complaint
matters. (I have enclosed a copy of the Statement of Charges related to the Pugh
complaints for your review.)

Under this arrangement, the Ethics Commission retains jurisdiction over any complaints
for which Mr. Wright may provide professional assistance.. The Ethics Commission, by
its Executive Director as duly authorized representative, shall establish the objectives of
representation related to each such complaint, and as required by the West Virginia
Rules of Professional Conduct, the Attorney General's Office, through Mr. Wright, shall
abide by the Ethics Commission’s decisions concerning the objectives of representation



COPY

and shall consult with the Commission as to the means by which they are to be
pursued. WVRPC, Rule 1.2. Before committing the Ethics Commission to a course of
action, either in the administrative prosecution or settlement of a complaint, Mr. Wright
shall consult with the Ethics Commission’s Executive Director to obtain approval
therefor.

Please respond in writing by February 28, 2013 advising whether you will honor the
Ethics Commission’s request set forth herein. If you have any questions, please feel
free to contact me. Thank you for your cooperation. | look forward to hearing from you.

Sincerely,

s "y
", H’\L‘\ip,t f %W‘V

Theresa M. Kirk
Executive Director

Enclosure: Statement of Charges - VCRB 2009-09 and VCRB 2011 -04, Melvin Kessler
v. Mayor Emmett S. Pugh, lll, Beckley, WV



Promise 14 - Educate West Virginians on Healthcare

Work with the Department of Health and Human Resources to conduct consumer
education forums about the State’s Medicaid Program, Medicare enrollment issues, and
any other existing health care programs in place.

Actions Taken:

v On April 18, 2013, Attorney General Morrisey partnered with the West Virginia
Department of Health and Human Resources (WV DHHR) to host the firstin a
series of telephone town hall meetings aimed at educating consumers and seniors on
important issues regarding West Virginians’ rights and responsibilities on healthcare
matters.
v Nearly 1,700 seniors participated in the Attorney General's telephone town hall
event, in which the Attorney General and a representative from WV DHHR
answered questions on a number of topics, including, but not limited to the
following:

¥ Funding for Medicare and Medicaid Services;

v Prescription Drug Coverage under Medicare Part B;

v Subsidy Programs Available for West Virginians;

v Open-enrollment for Health Care Programs;
v Attorney General Morrisey and staff have also met with WV DHHR to discuss
additional ways in which they can work together to better educate the public on
important healthcare issues.
v The Attorney General’s Office will be planning additional informational sessions
in the upcoming months. As a separate matter, the Office will be sending letters
soon to the Obama administration about the problems consumers are expected to
see under the Affordable Care Act.



Promise 15 - Defend Second Amendment Rights

Accelerate state reciprocity agreements on concealed carry permits to advance our
Second Amendment protections.

Actions Taken:

v S.B. 369 was passed by the Legislature on April 13, 2013, and is expected to be
signed into law by the Governor. As a result of the bill’s passage, the Office of the
Attorney General is preparing to communicate with states in the coming weeks to
seek additional reciprocity agreements.

v Attorney General Morrisey’s staff worked closely with the Legislature on 5.B. 369,
which will increase reciprocity rights for West Virginians and improve the ability of
the Attorney General’s Office to enter into future reciprocity agreements.

v On April 4, 2013, Attorney General Morrisey sent a letter to leadership in the
House of Delegates encouraging action on S.B. 369. Attorney General Morrisey
explained how the legislation would advance the Second Amendment protections
afforded to all West Virginians by helping eliminate existing impediments to
obtaining additional reciprocity agreements with other states.

v The Office of the Attorney General also has collaborated with the Legislature on
other proposed legislation to ensure that existing reciprocity agreements aren’t
negatively impacted.

v The Attorney General's Office joined with nineteen other states in filing a “friend
of the court” brief in a case before the United States Supreme Court on the
constitutionality of a New York statute that limits individual rights under the
Second Amendment.
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COMMITTEE SUBSTITUTE

FOR

Senate Bill No. 369

(By Senators Unger, Kessler (Mr. President), D. Hall, Cookman, Cann,

Laird, Beach, Fitzsimmons, Jenkins and Williams)

[Originating in the Committee on the Judiciary;

reported March 27, 2013.]

A BILL to amend and reenact §61-7-6 and §61-7-6a of the Code of West
Virginia, 1931, as amended, all relating to allowing a resident
of another state to carry a handgun in West Virginia if the
person holds a valid permit or license to possess or carry a
handgun from the other state and the other state allows residents

of West Virginia who are licensed in West Virginia to carry a
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concealed deadly weapon to carry a concealed deadly weapon in

that state.

Be it enacted by the Legislature of West Virginia:

That $§61-7-6 and §61-7-6a of the Code of West Virginia, 1931, as

amended, be amended and reenacted, all to read as follows:

ARTICLE 7. DANGEROUS WEAPONS.

§61-7-6. Exceptions as to prohibitions against carrying concealed

deadly weapons.

The licensure provisions set forth in this article do not apply to:

(1) Any person:

(A) Carrying a deadly weapon upon his or her own premises; #no¥

B

)
Hh
B

(B) Carrying awy a firearm, unloaded, from the place of purchase to

his or her home, residence or place of business or to a place of repair

and back to his or her home, residence or place of business; ror—shatt

PN

a—persen or
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(C) From possessing a firearm while hunting in a lawful manner or
while traveling from his or her home, residence or place of business to

a hunting site and returning to his or her home, residence or place of

business;

(2) Any person who 1is a member of a properly organized target-
shooting club authorized by law to obtain firearms by purchase or
requisition from this state or from the United States for the purpose
of target practice from carrying any pistol, as defined in this
article, unloaded, from his or her home, residence or place of business
to a place of target practice and from any place of target practice
back to his or her home, residence or place of business, for using any
such weapon at a place of target practice in training and improving his

or her skill in the use of the weapons;

(3) Any law-enforcement officer or law-enforcement official as
defined in section one, article twenty-nine, chapter thirty of this

code;

(4) Any employee of the West Virginia Division of Corrections duly
appointed pursuant to the provisions of section five, article five,

chapter twenty-eight of this code while the employee is on duty;
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(5) Any member of the armed forces of the United States or the

militia of this state while the member is on duty;

(6) Any circuit Jjudge, including any retired circuit Judge
designated senior status by the Supreme Court of Appeals of West
Virginia, prosecuting attorney, assistant prosecuting attorney or a

duly appointed investigator employed by a prosecuting attorney;

(7) Any resident of another state who holds a wvalid permit or

license to possess Or carry a conccated—wWeapon handgun issued by a

b
ar

A imE -
d—3pto—a—F

state or a political subdivision whieh—has

E

M
pu

-~ subject to the provisions and limitations

s
s
a

=ac)

set forth in section six-a of this article;

(8) Any federal law-enforcement officer or federal police officer
authorized to carry a weapon in the performance of the officer’s duty;

and

(9) Any Hatfield-McCoy Regional Recreation Authority Ranger while

the ranger is on duty.

§61-7-6a. Reciprocity and recognition; out~-of-state concealed handgun

permits.
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(a)

A helder eof-a valid out-of-state permit or license to possess

or carry a eenmeeated handgun as—issued—py—anotherstate—with which—th
Stat £ West—Virginia—has euted —a—reciprocibty—agreement—shaltt—b
recogniged—as 1s valid in this state for the carrying of a concealed
handgun, if the following conditions are met:

(1) The permit or license holder is twenty-one years of age or
clder;

(2) The permit or license is in his or her immediate possession;

(3) The permit or license holder is not a resident of the State of
West Virginia; and

(4) The—Stat £ West—Virginia—has cecuted—a—vatid—and—effeetive
rOoat e oy e S mondt tai ek +h 3 133 e ot FENPENEE SN 5 2O I = S = i PUENEVE PO E E iE =
reetproeity agreement—with—the—issuingstateportarning—to—thae—SarryIng
ol PEPNE I i S S + SO 1 ol hooandoian 13 o o el oerma e EAPSW- RN EIESY
and—veri+fication—of necaled—handgun—liecnses—ant—permits—rssuet—1h
the—respeetive—statess The Attorney General has been notified by the

Governor of the other

state that the other state allows residents of

West Virginia who are

licensed in West Virginia to carry a concealed

deadly weapon to carry a concealed deadly weapon in that state or the

Attorney General has entered into a written reciprocity agreement with

the appropriate official of the other state whereby the state agrees to
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honor West Virginia concealed handgun licenses in return for same

treatment in this state.

(b) A holder of a valid permit or license from another state who is
authorized to carry a concealed handgun in this state pursuant to
provisions of this section is subject to the same laws and restrictions
with respect to carrying a concealed handgun as a resident of West
Virginia who is so permitted, and must carry the concealed handgun in

compliance with the laws of this state.

(c) A license or permit from another state 1s not valid in this
state if the holder is or becomes prohibited by law from possessing a

firearm.

(d) The West Virginia Attorney General shall seek to obtain

recognition of West Virginia concealed handgun licenses and enter into

and may execute reciprocity agreements on behalf of the State of West

1 5 1 1 3 1 £ T = a =
Virginia with states whieh—meet th following stardards arret
LY m oanaard PET I = | BN =l +h oo Pt o bhofaoxr 3 A rer Y
H—Th stapdards—apptied—by—th other—state—befor Fosuineg—a
comamanlod hoamdeaiaen (14 ESN EV NP I SR~ CE W= S mal gt ot EENPENP VSR i ST
nrecated—handgun—tieens r—permit—must—be—sTmidar—E r—greater—Ehan
+ 1 WS NS T mey A s o vt q o~
the—standards—impesed—by—this—artiretey
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issue

concealed handgun permits

the recognition of

for

pursuant to this article.

The West Virginia State Police shall maintain a registry of

(e)

which the State of West Virginia has entered into

with

states

concealed

i West Virginia

recognize

which

or

agreements

reciprocity

network and make the

formation

in

licenses on the criminal

handgun
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registry = available to law-enforcement officers for investigative

purposes.

(f) Every twelve months after the effective date of this section,
the West Virginia Attorney General shall make written inquiry of the

concealed handgun licensing or permitting authorities in each other

state as to: (i) Whether a West Virginia resident may carry a concealed

handgun in their state based upon having a valid West Virginia

concealed handgun permit; and (ii) whether a West Virginia resident may

carry a concealed handgun in that state based upon having a valid West

Virginia concealed handgun permit, pursuant to the laws of that state

or by the execution of a valid reciprocity agreement between the

states.

(g) The West Virginia State Police shall make available to the

public a list of states which have entered into reciprocity agreements

with the State of West Virginia or that allow residents of West

Virginia who are licensed in West Virginia to carry a concealed deadly

weapon to carry a concealed deadly weapon in that state.
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(NOTE: The purpose of this bill is to provide full faith and credit
to a nonresident who has a permit or license to carry a handgun in his
or her state when that state allows residents of West Virginia who are
licensed in West Virginia to carry a concealed deadly weapon to carry a
concealed deadly weapon in that other state.

Strike-throughs indicate language that would be stricken from the
present law, and underscoring indicates new language that would be
added.)
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STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY . (304) 558-2021
ATTORNEYGENERAL FAX (304) 558-0140
: April 4,2013

The Honorable Rick Thompson
Speaker of the House of Delegates
Building 1, Room 228 M

State Capitol Complex
Charleston, WV 25305

Dear Speaker Thompson:

I am writing to express my support for S.B. 369, which seeks to facilitate concealed handgun reciprocity
agreements and recognition between West Virginia and other states.

As you are aware, the Office of the Attorney General is responsible for entering into reciprocity
agreements with other states pursuant to W.Va. Code § 61-7-6a. At present, West Virginia has full
reciprocity agreements in place with twenty-four states. Another eight states formally recognize West
Virginia concealed handgun permits, allowing West Virginians with valid concealed handgun licenses to
carry concealed handguns in those states.

However, current provisions of our state code serve as an impediment to obtaining additional reciprocity
agreements with several states. For instance, the current provisions of W.Va. Code § 61-7-6a that
explicitly require the execution of a written reciprocity agreement tend to preclude reciprocity with some
states which lack the authority to enter into such written agreements.

My office is committed to expanding the recognition of West Virginia concealed carry permits, as it
would advance the Second Amendment protections afforded to all West Virginians. To advance this
goal, my staff has worked closely with the Senate Judiciary Committee on S.B. 369. As such, I
recommend its passage by the House of Delegates.

S.B. 369, as passed by the Senate, would increase reciprocity rights for West Virginians and improve the
ability of the Attorney General’s Office either to enter into future agreements or seek mutual recognition

in the absence of authority to enter a formal agreement.

Please feel free to contact me if you would like to discuss this legislation, as the Office of the Attorney
General would be willing to provide ariy information you need in furtherance of this important bifl.

Smcerely,

Patnck Morrisey ;

Attorney General

¢: The Honorable Tim Armstead
The Honorable John Ellem
The Honorable Tim Miley

Building 1, Room E-26 1900 Kanawha Boulevard, East Charleston, WV 25305



~ STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY (304) 558-2021
ATTORNEYGENERAL - . FAX (304) 558-0140
April 4,2013

The Honorable Tim Armstead
Minority Leader House of Delegates
Building 1, Room 264M

State Capitol Complex

Charleston, WV 25305

Dear Minority Leader Armstead:

T am writing to express my support for S.B. 369, which seeks to facilitate concealed handgun reciprocity
agreements and recognition between West Virginia and other states.

As you are aware, the Office of the Attorney General is responsible for entering into reciprocity
agreements with other states pursuant to W.Va. Code § 61-7-6a, At present, West Virginia has full
reciprocity agreements in place with twenty-four states. Another eight states formally recognize West
Virginia concealed handgun permits, allowing West Virginians with valid concealed handgun licenses to
carry concealed handguns in those states.

However, current provisions of our state code serve as an impediment to obtaining additional reciprocity
agreements with several states. For instance, the current provisions of W.Va. Code § 61-7-6a that
explicitly require the execution of a written reciprocity agreement tend to preclude reciprocity with some
states which lack the authority to enter into such written agreements.

My office is committed to expanding the recognition of West Virginia concealed carry permits, as it
would advance the Second Amendment protections afforded to all West Virginians, To advance this
goal, my staff has worked closely with the Senate Judiciary Committee on S.B, 369. As such, I
recommend its passage by the House of Delegates.

S.B. 369, as passed by the Senate, would increase reciprocity rights for West Virginians and improve the
ability of the Attorney General’s Office either to enter into future agreements or seek mutual recognition
in the absence of authority to enter a formal agreement.

Please feel free to contact me if you would like to discuss this legislation, as the Office of the Attorney
General would be willing to provide any information you need in furtherance of this important bill.

Sincerely, «

Henaett trom

Patrick Morrisey
Attorney General

¢: The Honorable Rick Thompson
The Honorable John Ellem
The Honorable Tim Miley

Building 1, Room E-26 1900 Kanawha Boulevard, East Charleston, WV 25305



STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY ’ (304) 558-2021
ATTORNEYGENERAL FAX (304) 558-0140
: April 4, 2013

The Honorable Tim Miley
House of Delegates
Building 1, Room 418M
State Capitol Complex
Charleston, WV 25305

Dear Delegate Miley:

I am writing to express my support for S.B. 369, which seeks to facilitate concealed handgun reciprocity
agreements and recognition between West Virginia and other states.

As you are aware, the Office of the Attorney General is responsible for entering into reciprocity
agreements with other states pursuant to W.Va. Code § 61-7-6a. At present, West Virginia has full
reciprocity agreements in place with twenty-four states. Another eight states formally recognize West
Virginia concealed handgun permits, allowing West Virginians with valid concealed handgun licenses to
carry concealed handguns in those states.

However, current provisions of our state code serve as an impediment to obtaining additional reciprocity
agreements with several states. For instance, the current provisions of W.Va. Code § 61-7-6a that
explicitly require the execution of a written reciprocity agreement tend to preclude reciprocity with some
states which lack the authority to enter into such written agreements,

My office is committed to expanding the recognition of West Virginia concealed carry permits, as it
would advance the Second Amendment protections afforded to all West Virginians. To advance this
goal, my staff has worked closely with the Senate Judiciary Committee on S.B. 369. As such, I
recommend its passage by the House of Delegates,

S.B. 369, as passed by the Senate, would increase reciprocity rights for West Virginians and improve the
ability of the Attorney General’s Office either to enter into future agreements or seek mutual recognition
in the absence of authority to enter a formal agreement.

Please feel free to contact me if you would like to discuss this legislation, as the Office of the Attorney
General would be willing to provide any information you need in furtherance of this important bill.

Sincerely,

el /VW"?S |

Patrick Morrisey
Attorney General

¢: The Honorable Rick Thompson
The Honorable Tim Armstead
The Honorable John Ellem

‘Building 1, Room E-26 1900 Kanawha Boulevard, Bast Charleston, WV 25305



STATE OF WEST VIRGINIA
-OFFICE OF THE ATTORNEY GENERAL
CHARLESTON, WEST VIRGINIA 25305

PATRICK MORRISEY (304) 558-2021

ATTORNEYGENERAL FAX (304) 558-0140
April 4,2013

The Honorable John Ellem

House of Delegates
Building 1, Room 150R
State Capitol Complex
Charleston, WV 25305

Dear Delegate Ellem:

I am writing to express my support for S.B. 369, which seeks to facilitate concealed handgun reciprocity
agreements and recognition between West Virginia and other states.

As you are aware, the Office of the Attorney General is responsible for entering into reciprocity
agreements with other states pursuant to W.Va. Code § 61-7-6a. At present, West Virginia has full
reciprocity agreements in place with twenty-four states, Another eight states formally recognize West
Virginia concealed handgun permits, allowing West Virginians with valid concealed handgun licenses to
carry concealed handguns in those states.

However, current provisions of our state code serve as an impediment to obtaining additional reciprocity
agreements with several states. For instance, the current provisions of W.Va. Code § 61-7-6a that
explicitly require the execution of a written reciprocity agreement tend to preclude reciprocity with some
states which lack the authority to enter into such written agreements.

My office is committed to expanding the recognition of West Virginia concealed carry permits, as it
would advance the Second Amendment protections afforded to all West Virginians. To advance this
goal, my staff has worked closely with the Senate Judiciary Committee on S.B. 369. As such, I
recommend its passage by the House of Delegates.

S.B. 369, as passed by the Senate, would increase reciprocity rights for West Virginians and improve the
ability of the Attorney General’s Office either to enter into future agreements or seek mutual recognition
in the absence of authority to enter a formal agreement.

Please feel free to contact me if you would like to discuss this legislation, as the Office of the Attorney
General would be willing to provide any information you need in furtherance of this important bill.

Sincerely, -

fheucll pavm

Patrick Morrisey
Attorney General

c: The Honorable Rick Thompson
The Honorable Tim Armstead
The Honorable Tim Miley

Building 1, Room E-26 1900 Kanawha Boulevard, East Charleston, WV 25305
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STATEMENT OF IDENTITY, INTERESTS,
AND AUTHORITY OF AMICI TO FILE'

The Commonwealth of Virginia, pursuant to Sup.
Ct. R. 37(2)a), and other States, file this Amicus
Brief in support of the Petitioners’ petition for a writ
of certiorari because N.Y. Penal Law § 400.00(2)(f),
improperly trenches upon the Second Amendment.
The Amici have an interest in this Court holding that
the self-defense interest animating the Second Amend-
ment’s individual right to keep and bear arms applies
broadly beyond the confines of an individual’s home
and that no government may condition the exercise of
this constitutional right on a ex ante showing of
cause. Because this Court’s interpretation of the
federal constitutional right will affect the constitu-
tional rights of Amici States’ citizens with regard to
the federal government and with regard to other
States as they travel, the Amici States urge this
Court to interpret the scope of the right and to apply
a standard of review to its infringement that will
recognize the inherent right of all-citizens of the
United States to “bear arms” and so lawfully and
effectually protect themselves from unlawful violence.

United States Supreme Court Rule 37(4) autho-
rizes State Attorneys General to file as amici on

! On January 23, 2013, counsel of record for petitioners and
respondents received timely notice of Amici States’ intent to file
this brief to which each consented. Sup. Ct. R. 37(2)(a).
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behalf of their State without consent of the parties or
further leave of this Court.

&
v

REASONS FOR GRANTING THE PETITION
SUMMARY OF ARGUMENT

The petition places before the Court multiple
issues central to the practical import of the individual
right of self-defense protected by the Second Amend-
ment. On these matters, the courts of appeals and
other courts are divided, including on whether the
Second Amendment’s right to bear arms extends to
areas outside the home. See (Pet. 12-13, nn.3-4, 18
n.6). These issues bear on a fundamental aspect of
the liberty interest. See District of Columbia v. Heller,
554 U.S. 570, 606 (2008) (quoting St. George Tucker’s
notes on the Second Amendment in his “version of
Blackstone’s Commentaries” to the effect that the
right is “‘the true palladium of liberty. ... The right
to self defence is the first law of nature: in most
governments it has been the study of rulers to confine
the right within the narrowest limits possible. Wher-
ever standing armies are kept up, and the right of the
people to keep and bear arms is, under any colour or
pretext whatsoever, prohibited, liberty, if not already
annihilated, is on the brink of destruction.”); see
also McDonald v. City of Chicago, 130 S.Ct. 3020,
3038 (2010) (citing a similar statement in Justice
Joseph Story’s Commentaries on the Constitution of
the United States). The right to keep and bear arms
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continues to be popularly understood as central to the
continuation of a free society. Rasmussen Reports,
65% see gun rights as protection against tyranny,
http/www.rasmussenreports.com/public_content/politics
Jeurrent,_events/gun_control/65_see_gun_rights_as_prot
ection_against_tyranny_control/65_see_gun_rights_as
_protection_against_tyranny (Jan. 18, 2013).

Nevertheless, a handful of States like New York
have lost sight of the Amendment’s “guarantee [to]
the individual [of the] right to possess and carry
weapons in case of confrontation,” Heller, 554 U.S. at
592, even imposing some outright bans. See D.C.
Code 88§ 22-4504 to -4504.02; 720 Ill. Comp. Stat.
5/24-1(a)(4); ¢f. Moore v. Madigan, 702 F.3d 933
(7Tth Cir. 2012) (holding Illinois’ ban on carrying
handguns in public to violate the Second Amend-
ment). New York’s brand of animus to Second Amend-
ment rights also has been enacted by the States of
California, Cal. Penal Code § 26150(a) (requiring, in-~
ter alia, “good cause”), Maryland, Md. Code Ann.,
Pub. Safety §5-306(a)(1)-(5) (requiring, inter alia,
“sood and substantial reason”), and New Jersey, N.J.
Stat. Ann. § 2C:58-4(c) (requiring, inter alia, a “justi-
fiable need”), all of which are in litigation. See McKay
v. Hutchens, No. 12-57049 (9th Cir.) (notice of appeal
filed November 9, 2012); Muller v. Maenza, No. 12-
1550 (3d Cir.) (awaiting oral argument); Woollard v.
Gallagher, No. 12-1437 (4th Cir.) (argued October 24,
2012).

In the wake of the Seventh Circuit’s decision in
Moore, lllinois is being counseled to follow New York’s
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standard as well. See Editorial: Madigan Should Ap-
peal Gun Ruling, Chicago Sun-Times, Dec. 11, 2012,
available at http://www.suntimes.com/opinions/16952377-
474/editorial-madigan-should-appeal-gun-ruling.html
(“the Legislature could consider a narrowly crafted
law, such as that in New York, which has concealed
carry in theory but does not grant many permits.”).
The petition thus presents the Court with an excel-
lent vehicle to resolve two of the most contested
aspects of Second Amendment jurisprudence: (1)
whether its protections apply with equal force outside
the home, and (2) whether governments may condi-
tion the right of persons that are law-abiding upon a
demonstration of particular “need.”

Not only does a need to exercise a right require-
ment uniquely treat Second Amendment rights as
disfavored, the New York requirement considers the
self-defense component of those rights as being of a
lower order than “carryling] a handgun for target
practice or hunting.” Kachalsky v. Cnty. of Westchester,
701 F.3d 81, 86 (2d Cir. 2012). (App. 3, 9.)

Furthermore, the Second Circuit did not employ
. a meaningful standard of review. In view of the less-
restrictive alternatives available to New York to ad-
dress safety concerns, demonstrated by the experience
of a majority of the States who have honored their
citizens’ self-defense rights, and by empirical research
showing that right-to-carry laws do not result in
criminal violence or public safety lapses, respondents
cannot carry their burden to justify New York’s broad
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restriction. Hence, the judgment of the Second Circuit
should be reviewed and reversed.

4
v

ARGUMENT

I. The Second Circuit’s Categorical Distinc-
tion Between Bearing Arms Outside the
Home and Keeping Arms Within the Home
Finds No Support in the Constitution’s
Text, Breaks with This Court’s Recognition
that the Second Amendment Enshrines a
Right to Self-Defense, and Conflicts with
the Holding of the Seventh Circuit and
Other Courts that the Right to Bear Arms
Outside the Home Enjoys Robust Second
Amendment Protection. '

The Second Amendment reads: “A well regulated
Militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall
not be infringed.” U.S. Const. amend. II (emphasis
added). As this Court noted in Heller, “[iln interpret-
ing this text, we are guided by the principle that
Tt]he Constitution was. written to be understood by
the voters; its words and phrases were used in their
normal and ordinary as distinguished from technical
meaning.”” Heller, 554 U.S. at 576 (citation omitted).
The conjunctive “and” leaves no room for decoupling
the right “to keep” from the right “to bear” or in
affording categorically less protection to the latter
activity. Id. at 592 (the Second Amendment “guaran-
tee[s] the individual right to possess and carry weapons
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in case of confrontation.”); id. at 584 (“At the time of
the founding, as now, to ‘bear’ meant to ‘carry.’”); cf.
Moore‘, 702 F3d at 936 (“[clonfrontations are not
limited to the home,” and the Second Amendment
applies with equal force to “a loaded gun outside the
home”). Thus, the Second Circuit’s holding that
handgun carry in public by law-abiding citizens “falls
outside the core Second Amendment protections,”
Kachalsky, 701 F.3d at 94 (App. 26), conflicts with
both the reasoning of this Court in Heller, 554 U.S. at
592, and McDonald, 130 S. Ct. at 3044, as well as the
reasoning of the Seventh Circuit, Moore, 702 F.3d at
937 (“To confine the right to be armed to the home is
to divorce the Second Amendment from the right of
self-defense described in Heller and McDonald.”), and
so merits this Court’s review. See Sup. Ct. R. 10(a)
and (c).

This petition also presents the Court with a court
of appeals adopting a construction of the Second
Amendment that would render nugatory a “right of
the people” by excessively deferring to the transitory
policy determinations of the people’s current repre-
sentatives with respect to the right’s effect on “public
safety and crime prevention.” Kachalsky, 701 F.3d at
98; see McDonald, 130 S. Ct. at 3045 (plurality opin-
ion) (rejecting “public safety” arguments against
incorporation of the Second Amendment); Heller, 554
U.S. 570. (App. 33.) Accordingly, the Court should
grant this petition and again reject any construction
of its protections that permits a government to deny a
particular law-abiding citizen, objectively competent
in the use of arms, the right “to bear arms” for defense.
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Compare Heller, 554 U.S. at 634 (“A constitutional
guarantee subject to future judges’ assessments of its
usefulness is no constitutional guarantee at all.”),
with Kachalsky, 701 F.3d at 100 (recognizing “that
the need for self-defense may arise at any moment
without prior warning,” but affirming a requirement
that a citizen “show[] that there is an objective
threat to a person’s safety — a ‘special need for self-
protection’ — before granting a carry license” on the
ground that “New York determined that limiting
handgun possession to persons who have an articula-
ble basis for believing they will need the weapon for
self-defense is in the best interest of public safety and
outweighs the need to have a handgun for an unex-
pected confrontation”). (App. 41-42.) “‘The very
enumeration of the right takes out of the hands of
government — even the Third Branch of Government
— the power to decide on a case-by-case basis whether
the right is really worth insisting upon.’” McDonald,
130 S. Ct. at 3050 (plurality opinion) (quoting Heller,
554 U.S. at 634).

The court below, noting that “[t]he plain text of
the Second Amendment does not limit the right to
bear arms to the home,” and assuming “that the
Amendment must have some application in the very
different context of the public possession of firearms,”
nonetheless deferred to the legislature’s judgment
that only law-abiding citizens who could prove that
they had been threatened were entitled to “carry weap-
ons in case of confrontation.” Kachalsky, 701 F.3d at 88-
89 & n.10, 93, 97-98. (App. 16, 24-25, 33.) The court of
appeals reached this result by reading Heller, and the
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Second Amendment, for the least that they could
grammatically stand for. Furthermore, it stretched
and reached for distinctions that in their insubstanti-
ality reveal an animus against the very right at issue.
For example, it treated as “a critical difference” the
New York’s statute’s application “to carry[ing] hand-
guns only in public,” while the District of Columbia’s
restriction struck down in Heller “applied in the
home.” Kachalsky, 701 F.3d at 94. (App. 27.) The
Second Circuit also cited this Court’s inapposite case
law respecting searches of the home and prosecution
for possessing obscenity, and engaging in sexual con-
duct, within the home. Id. at 94. (App. 27-28.)

The Second Circuit’s historical analysis was also
discordant with that of Heller, McDonald and the
Seventh Circuit in Moore, in relying on the fact that
some 19th century courts upheld against constitu-
tional challenge laws passed limiting the right to
carry firearms concealed. However, the Second Cir-
cuit conceded that no court had addressed such a
broad limitation as New York’s, effectively prohibiting
its citizenry from either open or concealed carry. Id.
at 91, 94-96 (“[Tlhe cited sources do not directly
address the specific question before us[.]”). (App. 20.)
The Second Circuit appears to have concluded that,
in the absence of a holding striking such a statute
down, a State was therefore within its authority to
limit Second Amendment rights in this unusual, bu-
reaucratic way. Accordingly, the Second Circuit pro-
nounced that “state regulation of the use of firearms
in public was ‘enshrined with[in] the scope’ of the
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Second Amendment when it was adopted,” and pro-
ceeded to apply what it denominated “intermediate
scrutiny.” Id. at 96 (alteration in original) (quoting
Heller, 554 U.S. at 634). (App. 26, 30-33.)

The Second Circuit then concluded that New
York’s decision “not to ban handgun possession, but to
limit it to those individuals who have an actual rea-
son . .. to carry the weapon,” “rather than [a] merely
speculative or specious ... need for self-defense,” “is
substantially related to New York’s interests in public
safety and crime prevention,” although plainly not
“the least restrictive alternative.” Id. at 98. (App. 36-
37.) Even assuming that it could ever be constitution-
ally justified to- advance a state interest solely by
denying the vast majority of the citizenry the exercise
of a constitutional right, the Second Circuit plainly
did not apply heightened scrutiny as usually under-
stood. See Heller, 554 U.S. at 628 n.27.

This is clear because while purporting to conduct
“intermediate scrutiny,” the Second Circuit neglected
the necessary “fit analysis”; requiring no evidence
from the State of New York that the regulation does
not “‘burden substantially more [protected activity]
than is necessary to further the government’s legiti-
mate interests.’” Turner Broad. Sys. v. FCC, 512 U.S.
622, 662 (1994) (quoting Ward v. Rock Against Rac-
ism, 491 U.S. 781, 799 (1989)). It also neglected the
advancement requirement: “that the regulation will
in fact alleviate [the recited harms] in a direct and
material way.” Id. at 664; see Kachalsky, 701 F.3d at
98 (refusing “to conduct a review bordering on strict
scrutiny”). (App. 37.) Instead, it stated the issue as
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merely “whether the proper cause requirement is
substantially related to [public safety and crime pre-
vention] interests,” citing legislative reports that
particular legislators believed that it was, the fact
that a dwindling minority of States impose similar
restrictions, and “studies and data [purportedly]
demonstrating that widespread access to handguns in
public increases the likelihood that felonies will
result in death and fundamentally alters the safety
and character of public spaces.” Kachalsky, 701 F.3d
at 97-99; but see supra Part ILB. (App. 33-38.)

Tellingly, the Second Circuit conceded that its
approach was not consistent with the level of judi-
cial protection for “any other enumerated right,”
Kachalsky, 701 F.3d at 100 (App. 41), a discrimina-
tory approach this Court has rejected. See McDonald,
130 S.Ct. at 3044 (plurality opinion) (refusing to
treat the “personal right to keep and bear arms for
lawful purposes. . . . as a second-class right”). Instead
of judicially protecting an enumerated right, the Court
deferred to New York’s preference for a policy over a
right based on the state’s claim “that limiting hand-
gun possession to persons who have an articulable
basis for believing they will need the weapon for self-
defense is in the best interest of public safety and
outweighs the need to have a handgun for an unex-
pected confrontation.” Kachalsky, 701 F.3d at 100.
(App. 42.) In doing so, the Second Circuit employed a
weighted interest-balancing test, deferring entirely to
the judgment of the legislature that a core right can
be broadly balanced against the State’s ordinary
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policy interests: “[i]t is the legislature’s job, not ours,
to weigh conflicting evidence and make policy judg-
ments” regarding whether .the right to bear arms
should be limited to those who can show a “particu-
larized interest in self defense.” Id. at 99. (App. 38.)
In this, the Second Circuit plainly treated the right to
self-defense “as a second-class right, subject to an
entirely different body of rules than the other Bill of
Rights’ guarantees,” something which it may not do.
McDonald, 130 S. Ct. at 3044 (plurality opinion).

Everyone has, in the only relevant sense, a
“particularized interest” in the exercise of their
rights. First, this Court’s case law, consistent with the
Constitution’s text, suggests no different level of
constitutional protection for keeping handguns in
the home than that accorded to bearing them with-
out. Rather, it suggests the same standard should
apply. See Heller, 554 U.S. at 592 (finding that the
Second Amendment “guarantee[s] the individual
right to possess and carry weapons in case of confron-
tation” (emphasis added)); id. at 628 (“the inherent
right of self-defense [is] central to the Second Amend-
ment right.”). While not purporting to provide an
“exhaustive” list of “presumptively lawful regulatory
measures,” this Court in Heller did not include any
restrictions on the general carrying of firearms by
law-abiding, responsible citizens as one of the avail-
able “tools for combating [handgun violence]” or one
of the lawful “measures regulating handguns.” See id.
at 626-27 & n.26, 636. '
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In sum, neither Heller nor McDonald contem-
plated governmental application of a proper cause to
keep and bear arms standard to law-abiding citizens’
exercise of self-defense rights. Heller, 554 U.S. at 635.
Accordingly, New York’s parsimonious approach to
the right to bear arms should be found wanting. As
the United States District Court for the District of
Maryland, employing intermediate scrutiny to strike
down Maryland’s analogous restriction, so aptly put
it, “[a] citizen may not be required to offer a ‘good and
substantial reason’ why he should be permitted to
exercise his rights. The right’s existence is all the
reason he mneeds.” Woollard v. Sheridan, 863
F. Supp. 2d 462, 475 (D. Md. 2012), appeal pending,
Woollard v. Gallagher, No. 12-1437 (4th Cir.).

Consequently, this Court should grant this peti-
tion both to make clear that the lower courts are not
free “to repudiate the Court’s historical analysis,”
Moore, 702 F.3d at 935, and to confirm the import
of its citations in Heller to Nunn and Andrews that
broad-brush restrictions on law-abiding citizens car-
rying handguns in public, whether open or concealed,
premised on the view that the public is better off if
citizens do not exercise their rights, run-afoul of the
“right of the people to . . . bear arms.” Heller, 554 U.S.
at 629; see Nunn v. State, 1 Ga. 243, 251 (1846);
Andrews v. State, 50 Tenn. (3 Heisk.) 165, 187 (1871).
It should make plain that the Second Amendment
took New York’s “policy choice[ ] off the table.” Heller;
554 U.S. at 636.
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II. Because New York’s Prohibition on Law-
Abiding Citizens Carrying Handguns for
Self-Defense Without First Demonstrating
a Necessity Does Not Survive Any Level of
Scrutiny More Demanding than the Ra-
tional Basis Test, This Case Presents an
Excellent Vehicle to Make Clear that the
Right to Bear Arms Merits Heightened
Scrutiny and that the New York Law Fails.

No level of scrutiny that accords with American
history and traditions or with this Court’s individual
rights jurisprudence could support the validity of
New York’s proper cause requirement. We note that
this Court has rejected application of rational basis
scrutiny to Second Amendment claims and has sug-
gested that the presumption of constitutionality that
figures so heavily in the Second Circuit’s analysis in
Kachalsky, 701 F.3d at 100 (App. 42), should not
apply. See Heller, 554 U.S. at 629 n.27. In view of the
experience of the States that respect their citizens’
right to bear arms, and the social science literature,
New York cannot demonstrate that its “proper cause”
requirement is fitted to advancing the interests it
asserts.

More than an Article V majority of the States, 41
at last count, see U.S. Const. art. V; John R. Lott, Jr.,
What a Balancing Test Will Show For Right-to-Carry
Laws, 71 Md. L. Rev. 1205, 1207 (2012) (hereinafter

‘Lott, Right-to-Carry), recognize their citizens’ “natu-
ral right of defense ‘of one’s person,’” Heller, 554 U.S.
at 585 (citation omitted), by requiring the issuance to
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all law-abiding citizen applicants of a permit to carry
a handgun in public. These “shall issue” permitting
regimes generally require only that the applicant
demonstrate the character of a law-abiding citizen
reasonably proficient in the use of handguns. See
Clayton E. Cramer & David B. Kopel, “Shall Issue™
The New Wave of Concealed Handgun Permit Laws,
62 Tenn. L. Rev. 679, 690-91 (1995). Generally, to
show that one is law-abiding, a criminal background
check is performed to discover past criminal charges
and convictions, including certain misdemeanors,
protective orders, mental incompetency adjudications,
and the like. See, e.g., Fla. Stat. § 790.06(2)(a)-(g), (1)-
(m), (3), (5)(a)-(e); N.M. Stat. Ann. § 29-19-4; Va. Code
Ann. § 18.2-308(D) and (E)(1)-(20). Competency with
a handgun may be demonstrated by showing record of
completion of any number of designated training or
safety courses. See, e.g., Fla. Stat. § 790.06(2)(h)(1)-
(7); Va. Code Ann. § 18.2-308(G)Y(1)-(9). 1t is estimated
that nearly eight million Americans have been issued
a permit to carry a handgun in public. See Lott,
Right-to-Carry, supra at 1207.

Conversely, the State of New York requires a
license to own or possess any handgun. See N.Y.
Penal Law § 400.00(1). For those who meet the eli-
gibility requirements to own a handgun and acquire
a license to do so, they may carry a concealed fire-
arm only upon a showing of proper cause. Id.,
§ 400.00(2)(f). And proper cause to carry a handgun
for purposes of self-defense has been defined by the
New York courts as requiring the applicant to
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“‘demonstrate a special need for self-protection dis-
tinguishable from that of the general community or of
persons engaged in the same profession,’” which is
not satisfied by the applicant’s “living or being em-
ployed in a ‘high crime area[].”” Kachalsky, 701 F.3d
at 86-87. (App. 10.) In New York, a “‘generalized
desire to carry a concealed weapon to protect one’s
person and property does not constitute “proper
cause,”’” as petitioners discovered when their ap-
plications were denied for “[f]ailure to show any facts
demonstrating a need for self-protection distinguish-
able from that of the general public,” i.e., not report-
ing “‘any type of threat to [their] own safety’”
Id. at 86, 88 (citation omitted). (App. 10, 13.) In short,
the average, law-abiding New Yorker enjoys no legal
right to bear a handgun in public for self-defense, but
may engage in self-defense with a handgun only with
the let and leave of local New York officials. See N.Y.
Penal Law § 400.00(3)(a). Unsurprisingly, this regime
has resulted in relatively few New Yorkers carrying.
Compare N.Y. Div. of State Police, Firearms: Pistol
Permit Bureau, http:/troopers.ny.gov/Firearms/ (last
visited Feb. 7, 2013), with U.S. Census Bureau, State
& County Quick Facts: New York, http:/quickfacts.
census.gov/qfd/states/36000.html (last revised dJan.
10, 2013). This regime violates the plaintiffs’ constitu-
tional rights, for even average “citizens must be per-
- mitted ‘to use [handguns] for the core lawful purpose
of self-defense.”” McDonald, 130 S. Ct. at 3036 (quot-
ing Heller, 554 U.S. at 630).
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A. New York’s Interest in Protecting the
Public and Preventing Crime Does Not
Justify Such a Broad Restriction.

Unquestionably, the “proper cause” requirement
burdens “the core right identified in Heller — the right
of a law-abiding, responsible citizen to possess and
carry a weapon for self-defense.” United States v.
Chester, 628 F.3d 673, 683 (4th Cir. 2010) (emphases
omitted) (suggesting that any abridgement of the
“core right” would be subject to strict scrutiny). Al-
though strict scrutiny should be adopted in this sce-
nario — a crude rationing regime of the right to bear
arms outside the home for law-abiding citizens who
are competent to carry — this restriction is subject, at
the very least, to the burden of satisfying intermedi-
ate scrutiny. Intermediate scrutiny can be met only
by “demonstrating (1) that [a State] has an important
governmental ‘end’ or ‘interest’ and (2) that the end or
interest is substantially served by enforcement of the
regulation.” United States v. Carter, 669 F.3d 411, 417
(4th Cir. 2012) (quoting United States v. Playboy
Entm’t Grp., 529 U.S. 803, 822 (2000)). Furthermore,
the State may not “rely upon mere ‘anecdote and
supposition’” in attempting to meet its burden to
show that the claimed ends are substantially served
by the “proper cause” requirement. Id. at 418. And
while the requirement, under an intermediate stand-
ard, need not be the “least restrictive means” to pass
muster, it may not “substantially burden more” of the

exercise of Second Amendment rights “than is neces-
' sary to further the government’s legitimate interests”
or “regulate . .. in such a manner that a substantial
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portion of the burden on [constitutional rights] does
not serve to advance its goals.” Ward v. Rock Against
Racism, 491 U.S. 781, 799 (1989).

New York claimed below that its requirement
advances its interests in “public safety and crime
prevention.” Kachalsky, 701 F.3d at 97, 98. But the
State cannot simply prohibit handguns, “the quintes-
sential self-defense weapon.” Heller, 554 U.S. at 629.
Furthermore, the exercise of the right itself cannot be
the evil to be remedied. That is, New York can claim
no legitimate interest in preventing law-abiding cit-
izens from using “handguns for the core lawful pur-
pose of self-defense,” nor may it so circumscribe that
right to eliminate it for the ordinary citizen. See id. at
630. New York’s statute is thus premised on a belief
that runs contrary to our system of ordered liberty:
that law-abiding citizens may not be trusted to bear
arms in defense of themselves and that there is a
presumption against their doing so.

The “proper cause” requirement obviously is not
a proper fit for the claimed interest in reducing
“widespread access to handguns in public” so as to
decrease “the likelihood that felonies will result in
death.” Kachalsky, 701 F.3d at 99. Moreover, it neces-
sarily overburdens the core right.

Other proponents of such restrictions have
claimed that such requirements limit the availability
of handguns to criminals. The reasoning proceeds
that by prohibiting law-abiding citizens from carrying
handguns in public, there will be fewer persons who
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criminals can steal them from. But this rationale
proves too much as it offers no justification for dis-
tinguishing between persons with proper cause and
those without, or distinguishing between carriage
outside the home or possession within it, and thus
would justify prohibiting all persons from carrying or
owning handguns, for anyone could be robbed of
them. And the risk is implausible on its face, as un-
like police officers who are known to keep guns,
criminals are unlikely to know which law-abiding
citizens do, making them difficult to target. This
concern is made all the more implausible by New
York’s permitting only concealed rather than open
carry. See Kachalsky, 701 F.3d at 86.

Other proponents assert that allowing persons to
carry handguns outside the home does not further the
self-defense interests of citizens because they might
be caught off-guard and, lacking adequate training,
have the gun turned upon them by an assailant. It
has also been suggested that the incidence of acci-
dents is increased by allowing more persons to carry.
Such a practical elimination of the right of self-
defense for most citizens because of a claimed fear
that the right might be less effective than in the
home is to cry crocodile tears. Moreover, requiring
sufficient training, as New York does for residents of
the County of Westchester only, N.Y. Penal Law
§ 400.00(1)(f), and as many other States do, would -
adequately mitigate these concerns without the
wholesale abridgement of the rights of citizens. See,
e.g., N.C. Gen. Stat. § 14-415.12(a)(4); S.C. Code Ann.
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§ 23-31-210(5); Va. Code Ann. § 18.2-308(G); W. Va.
Code § 61-7-4(d). -

Another argument that might be raised in the
proper cause requirement’s defense is that the re-
striction results in not authorizing carriage by citi-
zens who subsequently use the lawful firearm
unlawfully. As a matter of statistical probabilities,
some portion of the persons who later commit felonies
with firearms will not have previously committed a
felony, and thus may be qualified at some point in
their lives as law-abiding, and thus may be issued a
New York carry permit but-for the proper cause
requirement. Of course, a future felon could still be
issued one; they are simply less likely to be, just like
everyone else, because so few are issued. And plainly
there is no fit at all between the proper cause re-
quirement and the claimed concern because requiring
one to receive a threat before being permitted to carry
does not tend to filter out future felons (in fact, it
could filter them in). And, if it chose, New York could,
as other states have done, impose additional re-
strictions to those it already imposes that are predic-
tive of future criminality, see N.Y. Penal Law
§ 400.00(1)(a)-(f), such as a history of involvement in
a criminal gang or drug abuse. See, e.g., Minn. Stat.
§ 624.714, subd. 2(b); N.M. Stat. Ann. § 29-19-4(A)
and (B); N.C. Gen. Stat. § 14-415.12(a)(3), (b)(1)-(11);
Va. Code Ann. § 18.2-308(G)(1)-(20); W. Va. Code §61-
7-4(a)4), (5), (6), (7), and (8). There is, in any event,
no evidence that New York’s other restrictions do not
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adequately prune from the applicant field future bad
apples. '

Proponents of such laws have contended that
such requirements reduce the likelihood that disputes
will result in the use of deadly force. It might more
logically be supposed that depriving most citizens of
the right of self-defense will make it more likely that
confrontations with the non-law abiding will turn
deadly for the law abiding. Moreover, by ensuring
that persons who are subject to individualized threats
have handguns, New York is already intentionally
increasing the likelihood that deadly force will be
employed in a confrontation. Furthermore, the policy
choice to abridge the right of self-defense for most
citizens in most circumstances is foreclosed by the
Second Amendment itself.

Lastly, some proponents have suggested that
having fewer law-abiding citizens carrying handguns
in public — the natural and intended effect of the
proper cause requirement — reduces interference with
the ability of law enforcement to protect public safety
by reducing the number of persons who police observe
carrying a handgun, thus supposedly presenting
fewer persons for the police to stop and speak with on
suspicion of criminal activity. Again, cause require-
ment proponents are grasping at straws, for New
Yorkers that are licensed to carry are required to do
so concealed, In any case, it is a matter of some
dispute in the lower courts whether suspicion that an
individual is carrying a handgun, without more,
justifies an investigatory stop. See (Pet. 16-17.)
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The effect of requiring a proper fit between the
dangers arising from the exercise of a right and a
State’s response to that danger is to ensure that the
right is being appropriately valued and protected by
the State. However, in the guise of protecting the
public, a State may not simply eliminate that right
for most people in most circumstances on the ground
that it is the right itself that is the problem. See
Woollard, 863 F. Supp. 2d at 475 (“States may not,
however, seek to reduce the danger by means of wide-
spread curtailment of the right itself.”).

B. New York Cannot Show that its Restric-
tion is a Proper One Because the Expe-
riences of a Large Number of the States
and Empirical Evidence Demonstrate
that Right-to-Carry Laws Do Not In-
crease Criminal Violence and that Carry
Restrictions on Law-Abiding Citizens
Do Not Reduce Crime.

As noted previously, New York is one of merely a
handful of States which require its law-abiding cit-
izens to satisfy a State official that a handgun is
needed to defend themselves in public. Instead of
placing this life and death decision in the hands of an
unaccountable agency, forty-one other States leave to
citizens who have been determined to be law-abiding
and to possess the requisite proficiency with a hand-
gun, the decision whether they will protect them-
selves. With these rules having been in place for
decades in some States, and their effects having been
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studied since their inception, the social science re-
search demonstrates that public carry of handguns by
law-abiding citizens does not increase criminal vio-
lence or threaten public safety, but prevents crime
and protects the public.

In 1987, the State of Florida adopted what has
become the model for handgun carry permit laws:
non-discretionary issuance of permits to carry hand-
guns concealed in public upon a showing that the
applicant was a law-abiding citizen who possessed
the requisite proficiency in the handling of a hand-
gun. See Fla. Stat. § 790.06; Cramer & Kopel, The New
Wave, supra at 690-91. Since then, dozens of states
have followed suit, licensing millions of law-abiding
citizens to carry handguns in public for self-defense
on their own initiative. See Lott, Right-to-Carry,
supra at 1207. Public support for repealing these laws
or imposing tighter restrictions, despite recent acts of
mass violence involving the use of guns, and a sus-
tained legislative push, remains weak. See generally
Rasmussen Reports, Gun Control, http://www.
rasmussenreports.com/public_content/politics/current_
events/gun_control (last visited Feb. 7, 2013).

‘ This broad political consensus against sweeping
gun control and in favor of self-defense rights is
premised upon a view of criminal behavior that
enjoys both empirical support and differs fundamen-
tally from the assumptions underlying the New York
proper cause requirement. The political consensus
in the States may be summarized as follows: law-
abiding citizens, those whose past actions do not
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suggest future criminality, are not likely to be perpe-
trators, but victims, of crime. When laws are in place
that forbid the keeping and bearing of arms, whether
in the home or outside of it, or only in certain places,
those citizens will abide by them. However, those who
commit acts of violence, whether assault, robbery,
burglary, rape, or murder, are unlikely to be deterred
from those crimes by an additional law forbidding
possessing or carrying their desired weapon or by the
knowledge that the police may apprehend them in the
attempt or after the fact. In such cases, the only
protection for the citizen is the would-be criminal’s
knowledge that their would-be victim could be armed
and the ability of that citizen to act effectively in self-
defense. See Cramer & Kopel, The New Wave, supra
at 686.

This view of criminal behavior is confirmed by
scholarly conclusions that a jurisdiction’s adoption of
right-to-carry laws results in the reduction of violent
crime rates. See Lott, Right-to-Carry, supra at 1212-
16. In a seminal study of the effects of right-to-carry
laws, which were then in place in only eighteen
states, it was found that following adoption, “murders
fell by 7.65 percent, and rapes and aggravated as-
saults fell by 5 and 7 percent.” John R. Lott, Jr. &
David B. Mustard, Crime, Deterrence, and Right-to-
Carry Concealed Handguns, 26 J. Legal Stud. 1, 23
(1997). Further studies following the effects of these
laws over time indicate that rates of violent crime ex-
perience greater “drops the longer the right-to-carry
laws are in effect” and “[t]he greater the percentage of
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the population with permits.” See Lott, Right-to-
Carry, supra at 1212.

Sadly, the political and scholarly consensus is
also confirmed by the high incidence of violence in
jurisdictions that continue to impose onerous re-
strictions on law-abiding citizens owning or carrying
firearms. Take Chicago for example, which both pro-
hibits the possession of firearms anywhere without a
permit, see Gowder v. City of Chicago, No. 11-C-1304,
2012 U.S. Dist. LEXIS 84359, at *3; 2012 WL
2325826, at *1 (N.D. IlL. June 19, 2012), and is locat-
ed within the only State that completely bans citizens
from carrying or possessing weapons almost any-
where outside their home. See 720 Ill. Comp. Stat.
5/24-1(4); but see Moore, 702 F.3d at 942. Despite
all this regulation, the rate of violent crimes has
been tragically high for decades and remains so. See
Mark Konkol & Frank Main, Chicago under fire:
Murders rising despite decline in overall crime, Chi-
cago Sun-Times, July 7, 2012, available at http:/
www.suntimes.com/news/violence/13574486-505/chicago-
under-fire-murders-rising-despite-decline-in-overall-crime.
html. The suggestion that permit holders will suddenly
turn to a life of wanton violence is not borne out by
the data either, as demonstrated by the experience of
Florida, which issued over 2 million permits from
October 1, 1987 to July 31, 2011 and revoked “[olnly
168 ... for any type of fire-arms related violation,”
less than 1 percent, and those violations were mostly
for “accidentally carrying concealed handguns into
restricted areas.” Lott, Right-to-Carry, supra at 1211.
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Nor is there any academic support for the argument
that permitting law-abiding citizens to carry hand-
guns in public increases the incidence of “accidental
gun deaths or suicides.” Lott, Right-to-Carry, supra at
1206. In sum, New York is left with only “anecdote
and supposition” to justify its substantial impairment
of fundamental rights. Playboy Entertainment, 529
U.S. at 822. That should not be permitted to stand.

&
v

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted,
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West Vilg ia Attormey Gen-
eral Patrick Morrisey said Thurs-

day he plans to fight any new
federal laws. that ban assault
weapons.

Congressional Democrats, led
by Sen. Dianne Feinstein of Cal-
ifornia, unveiled legislation
Thursday that targets 158 spe-
tific weapons in the wake of last
fonth's school shootings: ln
Newton, Conn, .

“If a federal law is enacted
ghat is similar to Senator Fein-
stein's legislation, the West Vir-
&ma Attomey General's office

uld actively participate in le-
{al efforts to ensure that such
Jaw does not infringe upon the
1ights of West Virginians,” Mor-
tisey said in a statement. “These
eﬁ'oxts may include a wide range
of legal and educational actions.”

Morrisey, a Republican who re-
placed longtime Aftorney General
Parrell McGraw on Jan. 14, has
set up an “Office of Federalism”
fo challenge federal laws and

licies that he believes have a

nexus to law or the US.
hnd West Virginia constitutions.”

Morrisey has hired a solicitor
feneral — Washington; DiC.,
lawyer Elbert Un—toheedﬂw -
&kstofﬁoe. Lin starts work-in

Virginia next month

On Thursday, Morrisey said
federal restrictions on buying
$pecific guns and rifles raises
. ¥serfous constitutional concerns”

ynder a 2008 Supreme Court
ing that struck down parts of
e District of Columbia’s strict

gun-control law

“When talking about an issue
4s importarit as gun contro} and
our Second Amendment rights,
g;s critical that West Virginians
have all the facts about the pro-
posals being put forth,” Morrisey
said. “As attorney general, one of
my jobs is to serve as a voice

-to fight crime, but I must also
that any actions taken by
the federal- government com-
port with both the West Virginia
and United States constitutions.”

Morrisey said he's also re-
viewing President Obama's ex-
¢cutive actions on gun control.
Obama signed 23 directives on
Jan.’16.

Morissey said only four of
Obama’s executive “measures
have been implemented — and
those simply require federal of-
ficials to enforce existing laws.

Morrisey questioned one of
Obama's executive actions re-
quiring the federal Centers for
Disease Control to research gun
yiolence, Morrisey: said he wants
more details, -

“] want to make sure that the
agency does not violate its statu-
fory prohibition on using feder-
al funding to advocate or pro-
{note gun control,” said Morrisey.
*We must ensure that basic re-
search is not colored by politics,
and that federal statutes are not
ignored.”.

Mo also wants details
about an Obama .executive ac-
tion that addresses mental health
services, Morrisey said “rew -
mental health care ments
on states” could violate the U.S.
Constitution's spending clause.

He sald West Virginia and oth-
er states shouldn’t be “coerced”

care system deficiencies is an
important priority. However, in
West Virginia, we will not easi-

accept unfunded mandates
tbuxdenom-smtebudgette-

ﬁonswithfellqwaﬁomeyn -
eral in other states. Sevenlgn-

alyze these 3 iom
ese important issues,
an d discuss th exllJlo with state at-
geneml so that we can
g preserve the of
w-abxdmg ‘West Vi to
own firearms,” Morrisey said.
Morrisey also was asked
whether he would support %Stfree

‘er msoumm

zones,” and whether he believes -
teachers and ity personnel
should be allowed to cany
weapons on campus, :
“Some indwiduals have ’ pro-

posed spe dmf more money to
address school security issues,”

he said. “On a personal level, I
will need to be convinced about
the effectiveness of any propos-
al that spends precious taxpay--
beforeloommxtto
supporting it.
oxﬂseysmdhewouldkeep

about any meas-
ures deslﬂ:d to stop mass

“In my, opinion, root causes of
violence are- broad-based,” he
said. “Cultural factors, sotio-
economic conditions and men-
tal health treatment systems
must all be addressed in order

to make m progress to
reduce violence.” .

Reach Eric Eyre

ate v .com

or 304-348-4869.



Promise 16 - Join Religious Liberty Lawsuits

Place West Virginia on religious liberty lawsuits.

Actions Taken:

v The Office of the Attorney General has reviewed all pending lawsuits involving
states relating to the contraceptive insurance mandate imposed pursuant to the
Affordable Care Act.

v On March 26, 2013, Attorney General Morrisey joined with twelve other state
attorneys general in asking the U.S. Department of Health & Human Services (HHS)
to adopt broader religious exemptions to the contraceptive insurance mandate.

v The public comment from Attorney General Morrisey and twelve other attorneys
general questions the failure of proposed federal amendments to sufficiently address
faith and conscience-based objections and for entirely ignoring the concerns of for-
profit business owners who object to providing insurance coverage for FDA-
approved contraceptive methods and sterilization procedures, including the
“morning-after pill” and the “week-after pill” as part of the Affordable Care Act.

v The Attorney General’s Office will be working with other attorneys general in the
near future to evaluate the response from HHS to public comment, and take
appropriate action to ensure that West Virginians’ religious liberty rights aren’t
infringed upon.

v The Attorney General’s Office will evaluate any response from HHS to the state’s
comments before it determines how to proceed to see whether we can avoid
litigation.



State Attorneys General

A Communication from the Chief Legal Officers
of the Following States:

Alabama * Colorado * Florida * Georgia * Idaho * Kansas * Montana
Nebraska * Ohio * Oklahoma * South Carolina * Texas * West Virginia

March 26,2013

BY ELECTRONIC DELIVERY AND FEDERAL EXPRESS

Secretary Kathleen Sebelius :
Centers for Medicare & Medicaid Services,
Department of Health and Human Services,
Attention: CMS-9968-P

Mail Stop C4-26-05

7500 Security Boulevard

Baltimore, MD 21244-1850

Dear Secretary Sebelius:

Thank you for the opportunity to comment on your proposed amendments to RIN 0938-
AR42, Coverage of Certain Preventive Services under the Affordable Care Act.

The proposed regulations selectively address faith and conscience-based objections to a
government mandate that requires businesses and nonprofits to pay for insurance coverage for
contraception and other reproductive services. They allow a limited few religious nonprofits,
such as houses of worship, to avoid the “HHS mandate” altogether. The proposed regulations
purport to allow a few other religious-affiliated nonprofits, such as Catholic Charities, to avoid
paying directly for these reproductive services by requiring the insurance companies that cover
the organizations’ employees to provide “free” coverage. The proposed regulations provide no
exception to the HHS mandate for for-profit business owners who object on conscience grounds.

We believe the proposed regulations do not remedy the legal infirmities in the original
HHS mandate. As you know, the Religious Freedom Restoration Act or “RFRA,” 42 U.S.C.
§ 2000bb, requires the federal government to use the least restrictive means to accomplish a
compelling governmental interest. RFRA cuts across all federal regulations and requires “strict
scrutiny” of all actions of the federal government that burden the exercise of religion. We see
three problems with the proposed regulations under RFRA.

First, there is no compelling reason to refuse to extend to all religious-affiliated
nonprofits the exception that is available to houses of worship. RFRA requires the federal
government to demonstrate that the compelling-interest test is satisfied through application of the
challenged law ““to the person’—the particular claimant whose sincere exercise of religion is
being substantially burdened.” Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546

1



U.S. 418, 430-31 (2006). The government must show with particularity how its interest “would
be adversely affected by granting an exemption.” Id. at 431 (internal quotations omitted). The
Supreme Court has held that this test is very difficult to meet when the government allows an
exception to one group or person but not to others. /d. This is so because allowing an exception
for one group “fatally undermines” the argument that the government has a compelling interest
in denying others the same or similar exception. Id. at 434. The proposed regulations allow an
absolute exception for some religious nonprofits and deny that exception to other groups without
any compelling reason for distinguishing between the two groups.

Second, the purported accommodation to allow certain nonprofits to shift costs onto
insurance companies appears to be a shell game that does not alleviate the burden on the exercise
of religion. We all know that insurance companies do not provide anything for free; the
employers are still going to be paying for these services through increased premiums or
otherwise even if the insurance company technically covers those products through a separate
“free” policy. You have argued that insurers will gladly provide this coverage for free because
overall health costs are purportedly reduced when an insured has access to free reproductive
services. This proposition strikes us as highly unlikely. If insurers could reduce their costs by
providing these services for free, then insurance companies would already be providing them for
free; the entire regulation at issue would be unnecessary. The truth of the matter is that these
services, like everything else, costs money. Just as they do now, insurance companies will recoup
their increased costs by shifting the costs back to employers. The purported accommodation
amounts to little more than an accounting gimmick.

Third, the government must provide a meaningful exception to the HHS mandate for for-
profit business owners who object on conscience grounds, but the proposed regulations fail to
address for-profit organizations at all. That failure is a particular problem under RFRA if one
assumes that you are correct that your proposed “accommodation” for nonprofits would be
costless. If you are correct that insurance companies will actually benefit by providing insurance
coverage for free (which seems highly doubtful as explained above), then there is no compelling
reason for you to limit this purported accommodation to nonprofits. Under your logic, insurers
would benefit even more if insurance companies were required to provide insurance coverage for
these services for free to the employees of all businesses, including the employees of for-profit
businesses whose owners object to the HHS mandate. To be clear, we believe that the proposed
cost-shifting “accommodation” does not satisfy RFRA and that appropriate religious exemptions
must be provided for nonprofits and for-profits. But, even under your own logic, the proposed
regulations would not be the least restrictive means of providing coverage for these services to
the employees of for-profit businesses.

We fear that the HHS mandate is the first of many regulations under the Affordable Care
Act that will conflict with legal protections for religious liberty and the right of conscience. We

respectfully submit that RFRA requires you to adopt the broadest possible religious exceptions to
the HHS mandate.
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Morrisey, other AGs want religious exemption in
Obamacare extended to businesses

March 28,2013 10:00 AM
By John QO'Brien

CHARLESTON - Thirteen state attorneys general,
including West Virginia's, have asked the U.S.
Department of Health and Human Services to adopt
broader religious exemptions to an insurance
mandate within Obamacare.

West Virginia Attorney General Patrick Morrisey
announced March 27 that he joined a dozen
colleagues in a letter sent to DHHS Secretary
Kathleen Sebelius. The letter addresses proposed
amendments to the Affordable Care Act.

More than 50 lawsuits have been filed over a
mandate by HHS that required employers and

insurance companies to provide coverage for all Food

and Drug Administration-approved contraceptive
methods and sterilization procedures, Morrisey said.

/

Amendments proposed would allow an
accommodation for certain nonprofit religious
organizations to avoid paying directly for
contraceptive coverage, Morrisey said, but lack a
solution for for-profit business owners who object on
religious or conscience grounds.

“We believe the proposed regulations do not remedy
the legal infirmities in the original HHS mandate,” the
letter says.

“As you know, the Religious Freedom Restoration

Act... requires the federal government to use the least

restrictive means to accomplish a compelling
government interest. RFRA cuts across all federal
regulations and requires ‘strict scrutiny’ of all actions

of the federal government that burden the exercise of

religion.”

Each attorney general who signed the letter is a
Republican. They are Alabama’s Luther Strange,
Nebraska’s Jon Bruning, Colorado’s John Suthers,
Ohio’s Mike DeWine, Florida’s Pam Bondi,
Oklahoma'’s Scott Pruitt, Georgia’s Sam Olens, South
Carolina’s Alan Wilson, Idaho’s Lawrence Wasden,
Texas’ Greg Abbott, Kansas’ Derek Schmidt and
Montana’s Tim Fox.

They claim there are three problems with the
proposed amendments.

First, they say there is no reason to extend to all
religious-affiliated nonprofits the exception that is
available to houses of worship. That exception allows
an absolute exception for some religious nonprofits
but denies it to other groups, the AGs claim.

Second, the accommodation to allow some nonprofits
to shift costs onto insurance companies “appears to
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be a shell game that does not alleviate the burden on
the exercise of religion.”

The AGs say insurance companies don’t provide
anything for free and that it will increase premiums.

Third, for-profit business owners who protest to the
coverage on conscience grounds must be granted an
exception.

“If you are correct that insurance companies will
actually benefit by providing insurance coverage for
free (which seems highly doubtful as explained
above), then there is no compelling reason for you to
limit this purported accommodation to nonprofits,”
the letter says.

“Under your logic, insurers would benefit even more
if insurance companies were required to provide
insurance coverage for these services for free to the
employees of all businesses, including the employees
of for-profit businesses whose owners object to the
HHS mandate.”

The AGs concluded that they fear the amendments
will conflict with legal protections for religious
liberty and the right of conscience.

“HHS'’s proposed amendments fail to address the
deep faith-based concerns that many organizations
and businesses have with the government
demanding that they pay for certain types of health
care services,” Morrisey said.

“The proposed amendments violate the religious
freedoms on which this country was built because
they allow houses of worship to be exempt from a
mandate, but they do not apply the same principle to
nonprofit or for-profit companies with faith-based
objections.”



Promise 17 - Evaluate Potential Ethics Violations

After the audit referenced under number 5 is complete and all employees within the
Office are interviewed, determine whether disciplinary action is warranted for any past
behavior. We must ensure that all employees of the Office of Attorney General follow
the rule of law and abide by the strictest ethical standards.

Actions Taken:

v Attorney General Morrisey is in the process of meeting with staff to examine any
problematic activities that have occurred in the Office of the Attorney General, and
has been cooperating with the West Virginia Legislative Auditor’s Office to address
past office issues as well.

v The Office of the Attorney General is conducting its own separate internal review,
and will release any and all final conclusions after the completion of its review.

v The Office is currently awaiting additional findings of the audit, which will also
be taken into consideration with respect to potential discipline. '



